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Introduction and background

The General Dental Council (GDC) is the UK-wide statutory regulator of dental professionals.
Its overarching objective is the protection of the public and, in pursuit of this, it aims:

a. to protect, promote and maintain the health, safety and well-being of the public

b. to promote and maintain public confidence in the dental professions

c. to promote and maintain proper professional standards and conduct for members of those
professions’. N

One of the ways the GDC pursues its objective is through the invest;
are raised about dental professionals’ fithess to practise.

When a concern about a dental professional’s fithess to practise is r , the Registrar must
investigate and determine whether the concern amounts gation of impaired fitness to
practise. Where it does, the Registrar must refer the of impaired fitness to practise to

the case examiners for consideration?.

Case examiners work in pairs (one registere en\O ssional and one lay person). They sit
in private to consider an allegation of impai essto practise based on the documentary
evidence which has been gathered by t D

C3
The case examiners consider all ions that registrants’ fitness to practise may be impaired
on one or more of the following groun

a. Misconduct. V
b. Deficient profesgienalfperfafmance.
c. Adverse ph '%ntal health.

ion for a criminal offence.

her outcomes for criminal offences.
Det&@rminations by certain other regulatory bodies*.

Case examiners consider and determine whether allegations of impaired fitness to practise
which have been referred to them ought to be considered by a practice committee. They have
a range of outcomes depending on the conclusion of that consideration.

The aim of this guidance is to promote consistency of approach, transparency, and
proportionality in decision making by the case examiners when they are considering allegations

1 Sections 1(1ZA) and 1(1ZB) of the Dentists Act 1984 (the Act).

2 Rule 3 of the General Dental Council (Fitness to Practise) Rules 2006 (as amended) (the Rules).
3 Rule 2 of the Rules.

4 Sections 27(2) and 36N(2) of the Act.
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10.

11.

12.

13.

14.

of impaired fitness to practise which have been referred to them. It does not seek to restrict
their discretion.

This guidance is intended for use by the case examiners. However, it may also be helpful to
others including (but not limited to):

a. registrants whose cases are referred to the case examiners

b. legal representatives of registrants whose cases are referred to the case exa&

c. informants (individuals who raise a concern with the GDC about a registrant).

As a public authority, the GDC is subject to the Public Sector Equality Duty EFe Equality
Act 2010°. As such, case examiners must have due regard to this.

Appendix 1 follows this main guidance and sets out consideration: @ ular categories of
cases.

Preliminary and general consideri\

Bias and conflict of interest

The concepts of bias and conflict of ipte ile related and potentially overlapping, are
separate and distinct. In applyin se pripciples, all the relevant circumstances should be
considered.

Bias V

Bias refers to a pregdisposition or prejudice which affects a decision-maker's ability to consider
an allegation fairl

parent. There will be actual bias where, for example, there is evidence
that a deeisi aker consciously or unconsciously favours one party. The test for apparent

er a‘fair-minded and informed observer, considering all relevant facts, would
ythere is a real possibility that the decision-maker was biased®.

re gonsidering an allegation, the case examiners must consider not only whether bias
exists but also whether the circumstances create the appearance of bias. Where bias, or a real
possibility of the appearance of bias, arises, the relevant case examiner should withdraw from
considering the case.

5 Section 149(1) of the Equality Act 2010.
6 Magill v. Porter [2001] UKHL 67, Suleman v General Optical Council [2023] EWHC 2110 (Admin).
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Conflict of interest

15. A conflict of interest arises when a decision-maker's personal interests influence, or are
capable of influencing, their ability to make decisions impartially.

16.  An actual conflict of interest will exist where a decision-maker's view is actually influenced, or
capable of being influenced, by their personal interests, whereas a potential conflict of interest
will arise where the facts are reasonably suggestive of a conflict”. For example, a coriflict of
interest would arise where the decision maker has a financial or other personal i in the
outcome of the matter.

17.  The case examiners must, before considering an allegation, consider not on ran
actual conflict of interests exists but also whether a potential conflict of i ises.

18.  Where a conflict of interest exists, or a potential conflict of interes @ he relevant case
examiner should withdraw from the case.

Involvement in previous cases

19. Where a case examiner has previously considered gainst the registrant, this does not,
necessarily, give rise to bias (actual or an app a conflict of interest (actual or
potential). However, each case must be co red @p a case-by-case basis, with the case
examiner taking into account all the relevant cir stances of the case.

Reasonable opportunity to cém t on the allegation of impaired
fitness to practise and eviden

Wmat a complaint or information amounts to an allegation of
has referred this to the case examiners for consideration, the

n to the registrant and the informant. The notification must:

20.  Where the Registrar has d
impaired fitness to praéti
Registrar must se

a.

c. invite the registrant to respond to the allegation of impaired fitness to practise with written
representations addressed to the case examiners within the time specified in the
notification

d. inform the registrant that their representations may be disclosed to the informant (if any) for
comment®.

7 Bux v The General Medical Council [2021] EWHC 762 (Admin).
8 |n practice, this may include other types of evidence such as video and audio recordings.
9 Rule 4 of the Rules.
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21.  The case examiners must not make a determination about whether or not an allegation of
impaired fitness to practise ought to be considered by a practice committee unless they are
satisfied that the Registrar has provided the registrant, and the informant (if any), with a
reasonable opportunity to submit written representations, commenting on:

a. the allegation of impaired fitness to practise, and

b. any evidence relating to the allegation of impaired fitness to practise°.

22. If areasonable opportunity has not been provided, the case examiners must adjourn th
consideration to allow this to happen. V

23.  What amounts to a reasonable opportunity will depend on the circumsta . example, in
cases with minimal evidence, a reasonable opportunity may be a ghorteRpetiod of time. In a
case where there is significantly more evidence to consider, a longer perigd of time may be
required.

24. While this must be a case-by-case consideration, the
the circumstances require otherwise:

a. From notification of the allegation of impai CN
their written representations’ — 28 days"

b. From the informant receiving the re 's written representations to submitting their own
written representations'? — 14&

c. From the registrant recewn mant's written representations to submitting their final
ys

ing scales are applied unless

practise to the registrant submitting

written representation
A reasonable opportuni comment on all relevant evidence

tiof of the allegation of impaired fitness to practise, the case examiners must
that has not been disclosed to the registrant and, where applicable,

relevant evidence has not been disclosed, the case examiners must

ideration to allow disclosure to take place, and for any further written

to be made on those disclosures.

25.  In their consid
not rely on

Registrar refusal of extension of opportunity to comment

26.  While discretion over whether to grant an extension must be exercised fairly and should take
account of all relevant factors, there is significant public interest in the efficient and expeditious
running of fitness to practise proceedings.

10 Rule 6(3) of the Rules. Rule 6(8) of the Rules prohibits the Registrar from disclosing to the informant any evidence
which has been provided by the registrant or a third party which relates to the registrant's health or private and family life.
1 Rule 4(2)(c) of the Rules.

12 Rule 4(2)(d) of the Rules.
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27.

28.

29.

30.

31.

32.

To support this efficiency, extensions to the set deadlines for submitting written representations
are usually only granted by the Registrar in exceptional circumstances.

While what will amount to a reasonable opportunity will depend on the circumstances, a simple
oversight by the party seeking an extension is unlikely to qualify. Broadly, exceptional
circumstances may be unforeseen situations which the party believes have had a significant
impact on their ability to submit their written representations. Such situations may include, but
are not limited to:

a. illness or injury

b. personal/family issues or bereavement
c. registrant/informant being away, for example on holiday, when the notifi Midence

was sent to them, and so significantly reducing the amount of time a respond.

When deciding whether to grant or refuse an extension to submit presentations, the

Registrar will consider:
. the public interest in the efficient and expeditious run@ss to practise proceedings
a@

V]

=4

the fairness to the parties in all the circumst

13

the requested length of extension

the length of time already provided
the reasons for the extensio

f. whether the request was@made promptly after the need for an extension was identified.

o

o

Where the party has been refised¥an extension by the Registrar, the case examiners should
review whether th orgysetout in paragraphs [23] to [29] have been appropriately
considered. The ¢ iners are not bound by the Registrar's decision to refuse an
representations.

cision)) such that it would be unfair on the party to proceed without giving them a further
ity to comment.

If a party does not submit any written submissions and they do not seek an extension, where
the case examiners consider there has been a reasonable opportunity to comment, an
adjournment for further time is unlikely to be necessary.

Fitness to Practise: Guidance for the case examiners



33.

34.

35.

36.

37.

Adjournments

The efficient and expeditious disposal of fitness to practise proceedings is of significant public
interest. However, where the case examiners consider it necessary, they may adjourn their
consideration and direct the Registrar to carry out further enquiries'®. These enquiries may
include:

a. Undertaking specific factual enquiries.

b. Commissioning medical or other expert reports.

c. Obtaining legal advice. V

d. Commissioning an assessment of the registrant's professional nce = this may be a
full assessment or, for example, a more limited record card au

e. Considering amendments to the allegation of impaired fi
necessary in circumstances where the case examin
error in the referral to them (for example, in relati tRe statutory ground or alleged
facts), or the materials before the case examine ﬁ ofcerns about matters which have

not been referred but which also do not ap to been considered as a potential
allegation of impaired fitness to practise ¥y the istrar4,

ss to ise — this may be
er that there is a material

The case examiners should clearly outl e fu r enquiries to be undertaken or the further
evidence to be obtained. The enquigies s linked to the allegation, and the case
examiners should provide reaso to the enquiries are necessary in helping them

decide whether the matter ought to be @gnsidered by a practice committee.

Case examiners should not Mjourn where, for example, new information is unlikely to
make a difference to_thelgutcome of the case, or where there is already sufficient information to
refer to a practice €ommitt

ve the power to adjourn consideration of parts of a case. If further
the whole case must be adjourned.

guested and, when received, consider whether it is necessary to make any
nts to the allegation of impaired fitness to practise. Where new information or
evi e is received, the Registrar will invite the registrant to respond with written
representations addressed to the case examiners. The informant (if any) will then be invited to
comment, and the case will then be returned to the case examiners. If there is any new
evidence or allegation, the case examiners must repeat their consideration of whether a
reasonable opportunity to comment has been provided to the registrant, and informant (if any),
as set out in paragraphs [20] to [32].

13 Rule 5(3) of the Rules.
14 Rudling, R (On the Application Of) v General Medical Council [2018] EWHC 3582 (Admin).
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Reasons

38.  The case examiners should give clear reasons for their decisions. Those reasons do not need
to be elaborate or lengthy, but the parties should be able to understand the decision which has
been reached™.

39.  While the reasons do not need to address every individual piece of information taken into
account, there may be circumstances where a more detailed explanation should be pgovided.
These include, for example, where:

nce

a. the case examiners have made a value-judgement as to the weight of cogflicting evi
(see paragraph [51])

b. the case examiners are closing a matter (there is a greater need I ns at the final
determination point)

c. the decision departs from GDC guidance or any legal advice ob

Real prospect of the allegation ofyj
being proved by a practice co it

40. The case examiners' role is to determin er an allegation of impaired fitness to practise
ought to, or ought not to, be considéred practice committee. As such, the case examiners

essentially conduct a filtering prdCesSyclosing some cases and referring others to a practice

2d fithess to practise

committee.

41.  The case examiners wj maMtermination by considering whether there is a real, as
opposed to remote iful, prospect of the allegation of impaired fithess to practise being
proved by a practi€e e. This consideration takes place in three distinct stages:

a. Wheth al prospect of the facts, as alleged, being found proved (stage one).

here is a real prospect of the statutory ground of impairment being
(stage two).

If sojwhether there is a real prospect of the registrant's fithess to practise being found to be
ently impaired (stage three).

Facts (stage one)

42. Itis not the role of the case examiners to determine whether the alleged facts are proved, or
whether they are true or untrue. The case examiners' role at this stage is only to determine
whether the facts stand a real prospect of being proved by a practice committee.

15 Lutton v The General Dental Council [2011] ScotCS CSIH_62.
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43.  When making this determination, the case examiners should keep in mind that practice
committees consider whether the facts have been proved by the GDC on the balance of
probabilities. Practice committees must be satisfied that it is more likely than not that the
matters alleged occurred. What the case examiners are determining, therefore, is whether
there is a real prospect of the facts being proved before a practice committee on the balance of
probabilities, rather than any higher threshold.

44. When considering the balance of probabilities, a practice committee may take into ac@ount the
inherent probability of an event and, where an event is inherently improbable, it e better
evidence to persuade it that the event happened. However, it does not necessarily follow,that
the more serious the alleged fact, the less likely it is to have occurred; therg,isto logical or
necessary connection between seriousness and probability '°.

45.  Where the case examiners reach a determination that is inconsiste 7
body (for example, an NHS body, a coroner, or an ombudsman) i %
substantially the same facts, they will need to provide clear reasons fe
have reached.

t of another public
to the same or
e conclusion they

Evidence
46. When considering whether there is a real pro eged facts being proved, the case
examiners may, subject only to the require vance and fairness, consider any
documentary evidence (which, in practice, may i ude evidence in a range of formats such as
video and audio recordings), regardlgss er that evidence would be admissible in any

proceedings before a court'”.

47.  If the evidence is from the F |Iy Cou ermission is needed for it to be lawfully considered
by the case examiners. If i that permission has been granted, the case examiners
should adjourn their ¢ nd seek explicit confirmation from the Registrar that
permission has be

48. Evidence will be%glev, it has the potential to affect the likelihood of proving the alleged
facts.

49. The cas ineérs should reach their decision solely on the evidence before them. They
any additional information about the registrant or attempt to fill in the gaps

emselyes where the evidence before them is incomplete. Instead, if the case examiners

consider that further information is required (including any further clinical information), they
should adjourn their consideration in accordance with the guidance set out at paragraphs [33]
to [37].

Conflicts of evidence

50. The case examiners must not attempt to resolve substantial conflicts of evidence.

16 O v Secretary of State for Education & Anor [2014] EWHC 22 (Admin).
17 Rule 5(2) of the Rules.
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51. The case examiners can, however, assess the weight of the conflicting evidence when
determining whether there is a real prospect of the facts being proved by a practice committee.
For example, where there is a factual dispute, there may be very clear and cogent evidence
supporting one side of the dispute, which is confirmed or supported by other evidence,
whereas the evidence to the contrary may be wholly implausible or inherently inconsistent. In
such circumstances, to act as an effective filter, the case examiners can make a value-
judgement as to the conflicting evidence®.

52. In the context of conflicts, when assessing evidence the case examiners should:
a. consider all of the evidence before them and determine whether any of 'twmg

b. assess the extent of the conflict and decide whether the conflicts a tial (i.e. of
particular significance or importance)

c. assess the weight of the conflicting evidence, determining whe can be resolved
within the limits of the case examiners' filtering role, as sef\gut at paragraph [51].

53.  When considering conflicts of evidence, it is importa 00k for corroborating
contemporaneous notes, but it is also important to ¢ @ the information provided by the

registrant in their representations’. \
54.  Should the case examiners determine to close atter following the weighing of conflicting

evidence, clear reasons should be pro or their decision.
55.  Where there is a substantial confli€tof evidence which is not possible for the case examiners to

resolve within the limits of their filterinQyole, as set out at paragraph [51], the case examiners

are likely to find that there j eal prospect of those facts being found proved, and should
move on to the next stage o cision making.

Statutory groun o)
56. If the case mi
found proye

the sta @

57. practicesedmmittee, impairment can only be found on the basis of one or more of the
tutory) grounds, which are:

sider that there is a real prospect of some or all of the facts being
one), they must go on to consider whether there is a real prospect of
d being established (at stage two).

a. Misconduct.
b. Deficient professional performance.

c. Adverse physical or mental health.

18 Henshall v General Medical Council & Ors [2005] EWCA Civ 1520.
19 Miller & Anor v The Health Service Commissioner for England [2018] EWCA Civ 144.
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58.

59.

60.

d. Conviction or caution for a criminal offence.
e. Certain other outcomes for criminal offences.
f. Determinations by certain other regulatory bodies?°.

It does not matter whether the allegation of impaired fitness to practise is based on a matter
alleged to have occurred:

a. outside the United Kingdom

b. attime when the registrant was not on the register?'. V

Evidence of mitigation or remediation is unlikely to be relevant for copnsi this stage.
These factors are instead relevant in the consideration of whether al prospect of
finding current impairment at stage three.

Misconduct

Misconduct denotes serious acts or omissions, sugg
would be proper in the circumstances. There ar
type of misconduct is that which arises in the g€gis
sufficiently serious to call their fithess to practiSe,into
considered in those circumstances:

2stingya Significant departure from what
% al types of misconduct?2. The first
professional practice, and which is
estion. The following factors should be

a. Inrespect of clinical matters, e negligence does not constitute misconduct.
Nevertheless, and depending upofythe Tircumstances, negligent acts or omissions which

are particularly serious Wnt 0 misconduct.
b. A single negligent@ct or olission is less likely to cross the threshold of misconduct than

multiple acts o isS evertheless, and depending upon the circumstances, a single
negligent a n, if particularly grave, could be characterised as misconduct.

ot arise in the context of clinical practice but must be in the exercise of a

lling as a dental professional. Such misconduct may properly be described as

practice of dentistry, even though it involves the exercise of administrative or

gesnial functions, where they are part of the day-to-day practice of a registrant, and

whefe, depending on the nature of the duties, a continuing obligation to focus on patient
may exist.

d. Misconduct may also fall within the scope of a registrant's calling as a dental professional
where there is no direct link with clinical practice at all e.g. acting as an expert witness, or
being involved in education or research where the registrant's skills are directly engaged.

20 Sections 27(2) and 36N(2) of the Act.
21 Sections 27(3) and 36N(3) of the Act.
22 Remedy UK Ltd, R (on the application of) v The General Medical Council [2010] EWHC 1245 (Admin).
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e. There is no specific ground of impairment with regards to insufficient command of the
English language giving rise to a direct risk of harm to a patient. Such rare instances
however would be considered as impairment on the grounds of misconduct.

61. The second type of misconduct involves conduct of a disreputable, morally culpable, or
otherwise disgraceful kind which may, and often will, occur outside the course of professional
practice but which brings disgrace upon the registrant and thereby undermines confidence in
the profession. The following factors should be considered in those circumstances:

a. It does not matter whether such conduct is directly related to the exercise of pro ional
skills. V

b. Action taken in good faith and for legitimate reasons, however ineffi -j0dged, is not
capable of constituting misconduct merely because it might da eputation of the
profession.

62. Misconduct can also be assessed against guidance for registrants produced by the GDC,
including the Standards for the Dental Team (the Standa

tRer specific issues which may
s conduct has fallen far short of

63. The GDC publishes supplementary guidance on a @

assist the case examiners in assessing wheth
what would be expected in the circumstanc&
Deficient professional performance

64. Deficient professional performan ggests a standard of professional performance that is
unacceptably low, which (save in exceptional circumstances) has been demonstrated by

registrant's work. A single instance of negligent treatment,
unless very serious, would i to constitute deficient professional performance?. Poor
judgment cannot of itse te negligence so serious that it amounts to misconduct, but it
may in an appropriate wand particularly if exercised over a period of time, constitute
ormyance. In addition, deficient performance may arise from the

of any function which is part of a registrant's calling as a dental

reference to a fair sample gf

65. e statutory ground will depend on the seriousness of the alleged failings.

andard of professional performance, will fall under deficient professional performance.
Adverse physical or mental health

66. When the case examiners are considering an allegation of impaired fitness to practise on the
ground of adverse physical or mental health, they will usually be provided with a health
assessment report commissioned by the Registrar (or, on occasion from the registrant's

23 Calhaem, R (on the application of) v General Medical Council [2007] EWHC 2606 (Admin).
24 Remedy UK Ltd, R (on the application of) v The General Medical Council [2010] EWHC 1245 (Admin).
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67.

68.

69.

70.

71.

72.

73.

Conviction or caution for a criminal offence

employer or treating clinician) which will detail the adverse physical or mental health
condition(s) which the registrant is alleged to have.

The report will usually express a view as to whether the specified condition impairs the
registrant's fitness to practise. However, at stage two, the case examiners' only task is to
determine whether, on the information before them, there is a real prospect of the registrant
being found to have the alleged adverse physical or mental health condition(s). For this
statutory ground, the case examiners' decision that there is a real prospect of facts béing found
at stage one will effectively satisfy their consideration at stage two.

A registrant's fitness to practise may be regarded as impaired as a res
conviction or caution in the United Kingdom for a criminal offence,
an offence which, if committed in England and Wales, would cons

Further factors of consideration in relation to this statutory grotnd are set out at paragraphs
[154] to [176] of Appendix 1.

Declaring criminal convictions and cautions

With the exception of protected criminal conyi i(N autions (see paragraphs [73] to [77]),
dental professionals are required to declaré€ pasgcriminal convictions and cautions when they
apply for registration or restoration to t ister“® Where any such past criminal convictions
and/or cautions have been approprigtely d, the GDC will not reconsider these should
they be reported as a fitness to ise concern.

Once on the register, regi are also required to inform the GDC immediately if they are
convicted of a criminal offen eive a caution for a criminal offence.

Where a registranigdoes nagigmediately declare a new criminal conviction or caution, or where
past criminal capv s and/or cautions have not been declared at the point of registration or
n to considering the conviction and/or caution itself, the failure to

gquirement on the individual to disclose them, and they cannot be taken into account
when making decisions about an individual's suitability to practise a particular occupation.

25 Guidance on reporting matters to the General Dental Council.

26 The Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (as amendment).
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74.

75.

76.

77.

78.

79.

A criminal conviction can never be protected where it is received for a "specified offence"?’. A
criminal conviction is also never protected where there was a custodial sentence, including
when that sentence was suspended.

A criminal conviction is not protected unless:

a. 11 years have passed since the date of conviction, and the registrant was 18 or oger at the
date of conviction, or

b. five and a half years have passed, and the registrant was under 18 at thetdate of
conviction.

the Caution was
ted where:

A caution is immediately protected if the registrant was under 18 at theyti

given. A caution given when the registrant was over 18 at the time @

b. more than six years have passed since the cautiog

The timelines set out in paragraphs [75] and [76)sap @ point the consideration or

decision is being made. As such, case examigers ul@*be mindful that a criminal conviction

or caution may have become protected in the time beteen when the allegation of impaired
their

fitness to practise was referred to them nsideration concluding.
Certain other outcomes for criminalieffences

a. it was not given for a specified offence, and

A registrant's fitness to prac'ewayél be regarded as impaired by reason of:
a. having accepted a gonditigpalgffer under section 302 of the Criminal Procedure (Scotland)
Act 1995 (fixed pepalty: conditional offer by procurator fiscal)?®
b. having agr pay & penalty under section 115A of the Social Security Administration
Act 19 alternative to prosecution)?
C. ings in Scotland for an offence, having been the subject of an order under
(2) or (3) of the Criminal Procedure (Scotland) Act 1995 discharging him
30
Deter ions by certain other regulatory bodies
A registrant's fitness to practise may also be found to be impaired on the basis of a

determination of impaired fitness to practise made by a body in the United Kingdom

27 Such as those which are set out in the Disclosure and Barring Service List of offences that will never be filtered from a
DBS cetrtificate.

28 Sections 27(2)(e)(i) and 36N(2)(e)(i) of the Act.

29 Sections 27(2)(e)(ii) and 36N(2)(e)(ii) of the Act.

30 Sections 27(2)(f) and 36N(2)(f) of the Act.
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80.

81.

82.

83.

84.

85.

responsible for the regulation of a health or social care profession, or by a regulatory body
elsewhere to the same effect®'.

This includes only determinations made by a panel of another health or social care regulator in
the United Kingdom (for example, the General Medical Council, the Nursing and Midwifery
Council, or Social Work England), or by a regulatory body abroad which has the function of
authorising persons to practise as health or social care professionals.

The case examiners should keep in mind that it is the finding of impairment made by that body

which the practice committee must consider. Other than in exceptional circumstances;the

practice committee will not revisit the truth of the facts underlying that body's@ation”.
2 is‘

At stage two, the case examiners' only task is to determine whether, o ion before
them, there is a real prospect of it being established that there has p€en,adetermination of
impaired fitness to practise made by a body in the United Kingdo @ sible for the
regulation of a health or social care profession, or by a regulatory bagdy elSewhere to the same
effect. For this statutory ground, the case examiners' decision that there is a real prospect of
facts being found at stage one will effectively satisfy their tion at stage two in relation

to the statutory ground.

Determinations made by the Care Quality CommiSsio Ith Inspectorate Wales, Healthcare
Improvement Scotland, the Regulation an ity Improvement Authority, or other systems
regulators, do not fall within the scope of this statatory ground. As such, where it is considered
that the conduct which led to a determin one of these bodies may impair the registrant's
fitness to practise, the case must ghoceedias an allegation of impaired fitness to practise on the
ground of misconduct.

Current impairmenWe)
N\

hat there is a real prospect of the statutory ground being
they should go on to consider whether there is a real prospect of the
ise being found to be currently impaired (at stage three).

If the case examin
established (at st
registrant's fitne

ory definition of impairment, but the test for impairment is a current test.
[ors for consideration include:

Whether the registrant in the past acted, and/or is liable in the future to act, so as to put a
ient or patients at unwarranted risk of harm.

b. Whether the registrant in the past brought, and/or is liable in the future to bring, the dental
professions into disrepute.

31 Sections 27(2)(g), 27(7)(b) 36N(2)(g), and 36N(7)(b) of the Act.
32 Peckitt v General Dental Council [2016] EWHC 1803 (Admin).
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c. Whether the registrant in the past breached, and/or is liable to breach, one of the
fundamental tenets of the profession, with reference to the principles of practice in the
Standards.

d. Whether the registrant, in the past acted dishonestly, and/or is liable to act dishonestly in
the future.

86. In determining whether there is a real prospect of current impairment being found by @ practice
committee, the case examiners should be aware that a practice committee must er
whether the registrant's fitness to practise is currently impaired by the alleged matters.

Impairment on the grounds of health, safety and well-being of the public3*

87.  An assessment of current impairment on the grounds of health, sa
public, will involve consideration of whether the reason by which fi
impaired is easily remediable, whether it has been remediedgand
be repeated in the future®.

ell-being of the
practise is said to be
it is highly unlikely to

88.  Factors which may be relevant to the assessment o registrant's fitness to practise is
currently impaired include:

a. Demonstration of insight and remorse (i€%ecoghition of the issue by the registrant, and
whether the registrant recognises that they uld have behaved differently in the
circumstances).

b. Any remedial action taken b gistgant (i.e. measures put in place to prevent a

recurrence such as evidence of leafying undertaken which addresses impairment, reflective
writing, formulating a Welopment plan).

c. The risk of recur
Insight

89. Insightonth dental professional is an important factor. It is relevant to the case

> eration of whether there is a real prospect that a practice committee will find
ent. This is because it will be highly relevant to the practice committee's
of the risk of repetition.

90. In volves developing a degree of empathy with the perspective of other parties, including
victims, professional colleagues, and the public. Insight is a necessary precondition of remorse,
or genuine regret for the impact on others. It is distinguishable from willingness to offer an
apology and from the regret about the personal consequences of misconduct being revealed
and as a result the regulatory action that follows.

33 Council for Healthcare Requlatory Excellence v Nursing and Midwifery Council & Anor [2011] EWHC 927 (Admin).
34 Section 1(1ZB)(a) of the Act.
35 Cohen v General Medical Council [2008] EWHC 581 (Admin).
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91. Examples of how a registrant may demonstrate insight include:
a. Reviewing their own performance or conduct.
b. Recognising that they should have acted differently in the circumstances being considered.

c. lIdentifying and putting in place measures that will prevent a recurrence of such
circumstances.

d. Reflecting on the magnitude and consequences of their conduct for others.

92. In considering the registrant's insight, the case examiners should weigh all levant
evidence, including:

a. Any objective evidence, such as specific work the registrant h training attended,
in an effort to address the failings identified.

b. The registrant's written submissions, including any reflectiVie, accounts.

c. Comments from the registrant's employer(s) or ¢
information about a registrant's insight.

) if these contain relevant

93. When considering insight, the case examineg§ shoulg be aware that individuals may have
different ways of expressing insight, and the wayit is expressed may be impacted by an
individual's circumstances as well as ¢ ackground and language. As such, the
registrant's recognition that correctige actiefis need to be undertaken is more important than
the way in which their insight is eXpregsed.

i veloped may also be a relevant factor for the case examiners to
i | way in which a healthcare professional reacts to the

ct igjan important part of the assessment of their attitude and their
oing and its effects®.

94.  The stage at which insight
consider. As a matter
discovery of their mi
insight into the allége

Denial
95. Aregisg eftitled to deny the alleged facts and put forward a defence. Denial of the facts
is not > thing as a lack of insight nor is it a bar to demonstrating insight.
96. r example, a registrant may deny the alleged facts but may demonstrate insight by providing
ev e which reflects upon the issues, recognises that they should have acted differently,

and demonstrates they have put into place measures that will prevent recurrence.
Remediation

97. Case examiners should examine the type of remediation undertaken, evaluate its relevance to
the alleged facts before them, and satisfy themselves that it addresses the concerns raised.

36 Professional Standards Authority for Health And Social Care v Health And Care Professions Council & Anor [2019]
EWHC 2819 (Admin).
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98.  With regards to any training completed, case examiners should, as well as evaluating the
relevance of the training, look at its duration and whether there were any practical elements,
assessment, or reflection undertaken at the end of the course through which the registrant
might demonstrate their understanding of the topics covered.

Fitness to practise history

99.  Avrregistrant's fithess to practise history is an important factor in the case examiners'
consideration of whether there is a real prospect of current impairment being found, because it
may be relevant to the risk of recurrence.

100. Inreviewing a registrant's fithess to practise history, the case examiners shoW

whether it is adverse. In terms of what amounts to adverse fitness to practiSe ory gthe
following may be used as a guide:

Case stage Outcome Adverse / no adverse

Closure gderse

Case examiners / Closure with adwuice Adverse

Investigating Committee }

Case examiners / & h a warning Adverse
(publi

Investigating Committee d or unpublished)

Initial assessment

Assessment Closure ot adverse

Not adverse

Case examiners / Closure, no furthe
Investigating Committee

Case examiners / dertakings Adverse
Investigating Commaitte

Practice com Facts not found proved Not adverse

Facts found proved, statutory | Not ordinarily adverse, but
ground not established will be assessed on a case-
by-case basis

Practic

ractice committee Statutory ground established, | Adverse
no current impairment found

Practice committee Current impairment found, no | Adverse
action
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101.

102.

103.

Practice committee Current impairment found, Adverse
reprimand, conditions,
suspension, or erasure

The case examiners should then examine the relevance of the previous history to the current
allegation of impaired fitness to practise. For example, the history may reveal a pattern of
similar behaviour. However, even if there are no common themes, a registrant who h
significant previous fitness to practise history may have demonstrated a persiste of

regard for professional standards.
Where the fitness to practise history relates to a warning or advice issu ytigating

Committee or the case examiners, no findings of fact or judgement oR,i irment will have
been made and, as such, the case examiners should proceed wit @ en taking such

history into account.
Factors such as demonstration of insight and remorge | action taken, and the risk of
otential relevance in the

recurrence (i.e. those set out at paragraph [88] as, bé
consideration of current impairment on publi Unds), should be weighed against the
public interest in maintaining public confidehce'ig the professions and upholding proper
professional standards, which are of fu ental importance in assessing impairment of a
registrant's fitness to practise. The plibli will weigh particularly heavily in cases where
there is a serious failure to meet& ds required of a registered dental professional. For

example, where the case ex% ider there is a real prospect of facts relating to the

Impairment on the grounds of public interest®”

following alleged matters bgin@found,proved:

a. Violence.

b. Sexual mis

c. Dishone ich,is more than minor in nature.

inal convictions.

Disggimination and harassment.
f. lous cross-infection control breaches.
g. Abuse, neglect, or exploitation of children or vulnerable adults.
h. Abuse of the privileged position enjoyed by registered professionals.

i. Breach of restrictions imposed by the GDC.

37 Sections 1(1ZB)(b) and (c) of the Act.
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j.  Failure to hold adequate and appropriate indemnity insurance.
k. Practising outside scope of practice.

104. In such circumstances, where the case examiners consider there to be a real prospect that a
practice committee will make a finding of current impairment in the interests of maintaining
public confidence and promoting proper professional standards, remedial efforts made by the
registrant may be of far less significance than in other cases, such as those involving €linical

errors or incompetence®.
fithgss to
ublic

that there is a
blic interest.

105. It may be the case that the case examiners find a real prospect of the regi
practise being found to be impaired on the grounds of both public protegti
interest. However, even when public protection is no longer an issuggsthe

appropriate cases, such as those set out at paragraph [103] shoul C
real prospect of current impairment being found solely on the ground
106.  Further guidance for considering the matters listed in pa 03] is provided in Appendix

1.
Conclusion of the real prospect consideration O

107.  Where the case examiners consider there i§"a%gal praspect of the facts, statutory ground, and
current impairment being found by a praetice committee, they must determine that the
allegation ought to be considered bya p ommittee*®.

108.  Where the case examiners consider there IS not a real prospect of the facts being found

proved, or of the statutory nd being established, or of current impairment being found by a
practice committee, they m efmine that the allegation ought not to be considered by a

practice committee°.

109. Where the caseg e are in doubt about whether to refer the case to a practice
committee, this resolved in favour of referral.

110.  Determina the case examiners about whether an allegation ought to, or ought not to, be
@ actice committee must be unanimous. If agreement cannot be reached, the

s must refer the allegation to the Investigating Committee*’.

38 Yeong v The General Medical Council [2009] EWHC 1923 (Admin).
39 Rule 6(1)(b) of the Rules.

40 Rule 6(1)(a) of the Rules.

41 Rules 6(1) and 6(2) of the Rules.
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111.

112.

113.

114.

115.

Allegation of impaired fitness to practise ought to be
considered by a practice committee

Where the case examiners determine that the allegation of impaired fitness to practise ought to
be considered by a practice committee, the case examiners must either:

a. refer the allegation of impaired fitness to practise to the appropriate practice committee*?, or

b. invite the registrant to comply with such undertakings as the case examiners er

appropriate®3.
Considering whether undertakings are appropriate V

Undertakings are a useful and proportionate tool to support the reso oncerns about
the fitness to practise of a registrant. They are an agreement betweg e/GDC and a
registrant about the registrant's future conduct or practice, anhshould always be considered
where there is no real prospect of erasure.

Undertakings may be agreed to limit a registrant's p
restricting them from practising in certain circu rying out certain treatments, or
treating particular categories of patient, withaglii sup@gvision. Registrants may also be required,
for example, to undergo particular training, or to%grovide reports, logs, and/or audits to the
GDC.

forfexample by preventing or

In considering whether undertaki re appropriate, the case examiners will have regard to
the GDC's overarching objective and s (as set out at paragraph [1]

Undertakings may be appropsia en the following factors are present:

a. There are disc as f the registrant's practice where shortcomings have been
identified.

b. Thereg shown evidence of insight (please refer to section on insight, as set out
[89] to [94] above).

ant has indicated a willingness to respond positively to undertakings or
prodctively offered to accept undertakings.

d. Itis possible to formulate undertakings that will protect the public during the period they are
in force.

e. ltis possible to formulate undertakings that uphold the wider public interest.

42 Rule 6(6)(a) of the Rules.
43 Rule 6(6)(b) of the Rules.
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116.

117.

118.

119.

120.

f. Itis possible to formulate workable undertakings that do not in effect amount to a
suspension.

Insight on the part of the registrant is likely to be an important factor in considering whether
undertakings are appropriate. A registrant who demonstrates insight, recognises that steps
need to be taken to protect the public, for example by limiting their practice, and undertaking
remediation may be more likely to accept and comply with undertakings.

Undertakings will only be appropriate when there is reasonable confidence in the registrant's
ability to comply with them. That judgement may be informed by circumstances

practicalities which prevent the registrant from complying with undertakings, @r where thére is
evidence of previous issues with compliance on the part of the registrant. V

omply with
instead refer the

When offering undertakings, the case examiners will hav. arg,.to the Case Examiners
Undertakings Bank [insert date of publication]. In ge temms, however, undertakings should
be:

a. necessary to protect the public, maintain N
maintain proper professional standard

b. workable

fidence in the professions, or

c. enforceable, including (where applicableé) having clear and appropriate timeframes for

compliance
d. clear OV
e. relevant
f. addres on registrant (not to third parties)

o the issues identified

W
[enyiRsSuch a way that compliance can be monitored.

ings should be offered for a specific period, which should be the minimum time that
the case examiners consider necessary. Unlike conditions imposed by practice committees
which have a maximum duration of three years*4, there is no maximum period for which
undertakings may be agreed. However, undertakings will not typically be agreed for periods
exceeding three years, as this will ordinarily be sufficient to enable any necessary remedial
action to be taken.

44 Section 27B(6)(c) of the Act.
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121.

122.

123.

124.

125.

The proposed duration of the undertakings should be proportionate to the specific
shortcoming(s) identified and should allow sufficient time for the registrant to demonstrate they
have addressed the area(s) of concern through sufficient remediation.

A real prospect of erasure at practice committee

Undertakings must not be offered where there is a real prospect that, if the allegation of
impaired fitness to practise were referred to a practice committee, the registrant would be
erased from the register.

Practice committees are unable to direct that a registrant's name be erase the register
following a determination that the registrant's fitness to practise is impaired sele e
ground of impaired physical or mental health*¢. As such, there is no pro asure where

the only ground of impairment is adverse physical or mental healt

The sanction of erasure is the most severe a practice committee c se and is reserved
for conduct so damaging to a registrant's fitness to practise an@jto public confidence in the
dental professions that removal from the register is the on riate outcome. Practice
committees should only impose an order of erasure % is no other means of

D

protecting the public and/or maintaining confidence i ofession.

Practice committees will consider erasure hen the registrant's behaviour is
fundamentally incompatible with continygd registfation, and when all, or some, of the following
factors are present:

a. The findings include seri artre(s) from the relevant professional standards.
b. Serious harm in relationyto p jents, colleagues, or other persons has occurred, either
deliberately or throug petence
c. A continuing ri ous harm to patients, colleagues, or other persons is identified.
d. e the abuse of a position of trust or violation of the rights of patients,
other persons, and particularly if involving vulnerable persons.
e re convictions or findings of a sexual nature in relation to patients, colleagues

r persons, including involvement in any form of child sexual exploitation and

use.

f. The findings include serious dishonesty, particularly where persistent or covered up.

g. There is a persistent lack of insight into the seriousness of actions or their
consequences.

h. A lesser sanction would be insufficient to meet the public interest.

45 Rule 6(7) of the Rules.
46 Sections 27B(7) and 36P(8) of the Act.
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126.

127.

128.

129.

130.

Offering undertakings to the registrant

Where the case examiners consider it appropriate to offer undertakings, they must write to the
registrant inviting them to comply with the specified undertakings. That letter should:

a. specify the proposed undertakings, including the duration, clearly explaining the specific
shortcomings which have led to undertakings being offered

b. explain the aim of the undertakings being offered, so it is clear to the dental p jonal

why the undertakings are relevant and proportionate, and what is expected of the registrant
in terms of addressing the shortcomings identified

c. specify the intended form in which the undertakings are to be publi
which, if any, undertakings (or information contained within th

making clear
eWmotto be published

d. include a copy of the proposed public-facing summary ofthe issues'as referred to in

paragraph [131(c)] below

the letter (or such further period
ey are prepared to comply with the

e. invite the registrant to respond within 28 days o
as the case examiners may allow) to confir
specified undertakings*’.

d
f

3

As set out at paragraph [119(b)], undertakings sh@uld be workable. Should the registrant
respond to the offer of undertakingsndi willingness to comply but explaining, for
example, why the proposed und ings may not be appropriate or workable, the case
examiners may consider whether it is ropriate to offer amended undertakings, repeating
their consideration as set paragraphs [112] to [121]. If the case examiners do consider it
appropriate to offer amende kings, they will write to the registrant again, and that letter
t out at paragraph [126].

ame, the case examiners must refer the allegation of impaired fitness
e committee?®,

kings are agreed, the case examiners must cease consideration of the
g paired fitness to practise and revoke with immediate effect any interim order
ich ha@s been made in respect of the allegation of impaired fitness to practise*°.

Publishing details of the undertakings

Where undertakings have been agreed with the registrant, the case examiners may, if they
consider it appropriate to do so, direct the Registrar to publish details of the undertakings on
the dental professional's register entry®°. In light of the GDC's overarching objective and aims

47 Rule 6A
48 Rule 6A
49 Rule 6A
50 Rule 6A

of the Rules.
of the Rules.
of the Rules.
of the Rules.

~—~ — ~— ~—

1
2
3
4

A~ = =
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131.

132.

133.

134.

(as set out at paragraph [1]), details of the undertakings should ordinarily be published on the
dental professional's register entry, and for the period the undertakings are in force.

The details of the undertakings which should ordinarily be published are:

a. The undertakings that have been agreed, and the period of time for which they have been
set and will remain in force should no new information be received which requires early
review.

b. That the undertakings will be subject to a review prior to their expiry.
c. A summary of the issues, prepared by the case examiners, which provides:

i.  a brief background to the case.

ii. details of those matters which have been admitted or have asf@al prespect of being
found proved and reference to the supporting evidence, as % brief reasons as to
why there is a real prospect of a finding of current impairmenfbe

g made.
iii. areflection that the case examiners consider tha ings are an effective,
proportionate, and adequate measure to pro ieqt safety and maintain public

confidence in the dental professions.

iv.  areflection that, at this stage, no fa ave Been found proved as this would require
the referral to, and hearing of, a practice’\gommittee.

No details which relate to the healthgor p e and family life of either the registrant or a third
party will be published.

Publishing details of the u w
a. supports public sa because it enables members of the public to make informed

decisions whe ec ental professional, in the context of any restrictions on a dental
profession ration

b. promote nfidence in the dental professions because it provides a rationale for
wh ings, in the particular circumstances, are an appropriate regulatory response
o] roper professional standards because it provides a public indication of the

spetific shortcomings which led to the undertakings, and so sends a clear message to the
r profession of the required standards.

There may be circumstances where the case examiners consider that it is not appropriate to
publish some, or all, of these details, because there are factors which outweigh the factors set
out at paragraph [133]. For example, this may arise where there is cogent evidence which
suggests publication is likely to cause significant harm to the registrant or a third party. In such
circumstances, the case examiners should balance the public interest with the interests of the
registrant in reaching their decision in relation to publication.
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135.  Other than in exceptional circumstances, at a minimum it should be a matter of public record
that undertakings have been agreed, even if the undertakings themselves, or reasons for them,
are not published.

Monitoring

136.  Where undertakings are in place, the Registrar may carry out any investigations that are
appropriate to the consideration of:

a. whether the registrant has complied with all their undertakings, or

b. the registrant's fitness to practise®’. V
137.  Once agreed, the registrant's compliance with the undertakings is ito e Registrar.
138.  This may include, but is not limited to:

a. obtaining information from the registrant (including any infofmation which the registrant is
required to provide by his or her undertakings)

b. contacting the registrant's employer, medica workplace supervisor,
r r

development advisor, educational supervj or, where appropriate, to request
further information®2

c. requesting that the registrant underg aedical testing.

139.  Where it appears that the registrént Ras failed to comply with any undertaking or varied
sed as an issue of non-compliance.

undertaking, the matter sho@r
Undertakings becomin orkable
140.  Undertakings maytbe orkable, for example, where a registrant changes job or moves
to another area.

141.  In such gikgu , the registrant is likely to be in a position to assess whether their
ilMbecome unworkable, or whether there is any additional information that ought

dertakings should be made by the registrant before they have reached the point of breaching
a aking. The matter should then be referred promptly by the Registrar to the case
examiners.

142.  If, in all the circumstances, the case examiners consider that any undertaking should be varied,
they must direct the Registrar to write to the registrant inviting them to comply with such varied
undertakings as the case examiners consider appropriate.

51 Rule 6B(1) of the Rules.
52 Fitness to Practise Glossary of Terms.
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143.

144.

145.

146.

147.

The letter to the registrant should:

a. specify the proposed varied undertakings, including the duration, clearly explaining the
specific shortcomings which have led to varied undertakings being offered

b. explain the aim of the varied undertakings being offered, so it is clear to the dental
professional why the varied undertakings are relevant and proportionate, and what is
expected of the registrant in terms of addressing the shortcomings identified

c. specify the intended form in which the varied undertakings are to be published, ma
clear which, if any, varied undertakings (or information contained withi Wot to be
published

d. confirm whether there are any proposed changes to the public nd, if so, include
a copy of the updated proposed public summary.

e. invite the registrant to respond within 28 days of the lgtter tOyconfirm whether they are
prepared to comply with the specified varied undertaki

workable alternative undertakings
tiny of the case at a hearing before

a. there are no workable alternative un%s
b. the registrant's undertakings ha Ireaely been varied on one or more previous occasions

c. an undertaking has be unwarkable, but has been breached without the registrant
making any prior attemp act the GDC

d. the registrant @as ted the invitation to agree to all of the varied undertakings either
in the initial period>*, or within the further discretionary 28-day period®°.

In such ci , referral of the original allegation of impaired fitness to practise to a
i is likely to be appropriate®®.

dertakings

Fa o comply with undertakings or varied undertakings may be the result of the registrant's
own choices or actions.

In those circumstances, the matter should be referred promptly by the Registrar to the case
examiners. Where it appears that a registrant has failed to comply with undertakings or varied
undertakings, the case examiners may:

53 Rule 6B(2)(a) of the Rules.
54 Rule 6B(3)(c) of the Rules.
55 Rules 6B(4)(b) and 6B(5).

56 Rule 6B(4)(a) of the Rules.
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148.

149.

150.

151.

153.

a. refer the original allegation of impaired fitness to practise to a practice committee, or

b. direct the Registrar to write to the registrant inviting them to confirm in writing, within 28
days, that they will comply with the undertaking®’.

Immediate referral of the original allegation of impaired fitness to practise to a practice
committee is likely to be appropriate where there is a significant breach of one or more
undertaking, or where the undertakings concerned have been breached on one or mare
previous occasions, because such circumstances are likely to undermine the ca iners'
reasonable confidence in the registrant's ability to comply with undertakings.

Alternatively, the case examiners may wish to give the registrant concerned unity to
confirm that they will comply with the undertakings. This may be approp e the breach
is more minor, it arose due to factors outside the registrant's contrg the registrant is
suffering from a health condition which contributed to the breach, ple, where the
breach of undertaking is related to a lapse in abstinence. In respect O latter, it may be
appropriate for the case examiners to seek to work with ant rather than make an
immediate referral of the original allegation of impairedsfi to practise to a practice
committee. This will require the registrant to provide m ioh to support the case examiners'
reasonable confidence in the registrant's abilit th the undertakings in future.
Where the Registrar has not received writtéh aggeement to comply with all of the case
examiner undertakings or varied undert@kings from the registrant within 28 days, the case

examiners must refer the original allégat paired fitness to practise to a practice
committee®,

Where the Registrar conside
amounts to an allegation of
allegation of impaired fi
circumstances, thé'cas
[11] to [110].

that failure to comply with undertakings or varied undertakings
itness to practise in its own right, they must refer this new

ractise to the case examiners for consideration®. In such

ners should approach their consideration in line with paragraphs

Variatio

ircumstances where a registrant has not breached their undertakings, but
nay be appropriate for the terms of the undertakings to be varied. This may include
nces where, for example, the registrant's health or performance has deteriorated to
ent that varied undertakings are necessary in order to protect patients or the wider
public, or, conversely, that the registrant's health or performance has improved such that the
previous undertakings can safely be relaxed.

In those circumstances, the matter and any new information available will be considered by the
case examiners with a view to the undertakings being varied. This may be as a result of

57 Rule 6B(4) of the Rules.
58 Rule 6B(5) of the Rules.
59 Rule 6B(6) of the Rules.
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154.

155.

156.

157.

information provided to the case examiners by the Registrar, or the registrant themselves
having made an application.

If, in all the circumstances, the case examiners consider that any undertaking should be varied,
they must direct the Registrar to write to the registrant inviting them to comply with the varied
undertakings as the case examiners consider appropriate.

The letter sent to the registrant should:

a. specify the proposed varied undertakings, including the duration, clearly explaining
specific shortcomings which have led to varied undertakings being offe x

b. explain the aim of the varied undertakings being offered, so it is clea ntal
professional why the varied undertakings are relevant and proy atenand what is
expected of the registrant in terms of addressing the shortcom tified

c. specify the intended form the varied undertakings ar be%fublished, making clear which,
if any, varied undertakings (or information contained in ) are not to be published

d. confirm whether there are any proposed cha
a

public summary and, if so, include
a copy of the updated proposed public s

e. invite the registrant to respond within 28 daySkef the letter to confirm whether they are
prepared to comply with the specifie ied undertakings®.

If the registrant does not accept &tl to agree to all of the varied undertakings within

28 days, the case examinersgmay:

a. refer the allegation of impai ness to practise to a practice committee, or

b. direct the Registrar it€ again to the registrant, inviting them to agree, within 28 days, to
comply wit riedlundertakings®’.

Where the I as not received written agreement from the registrant within 28 days to
compl : he case examiner undertakings or varied undertakings, after the further
invitati out at paragraph [156(b)], the case examiners must refer the original allegation of

ess to practise to a practice committee®?.

Revocation

Where the case examiners receive new information outside of the regular review cycle, such
that they consider that the undertakings should cease to apply, they must direct the Registrar
that the undertakings should no longer apply, and that the matter should not be considered
further®3. This may happen, for example, where the case examiners are satisfied that the

60 Rule 6B
61 Rule 6B
62 Rule 6B
63 Rule 6B

(a) of the Rules.
of the Rules.
of the Rules.

2
4
5
2)(b) of the Rules.
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registrant has carried out remediation of the alleged matters to the extent that there is no
longer a real prospect of their fitness to practise being found to be currently impaired by a
practice committee.

159.  Alternatively, in the absence of new information, and before the end of the period which the
undertakings or varied undertakings are in force, the registrant's case will be reviewed by the
case examiners. Where the case examiners are satisfied that there is no longer a real prospect
of the registrant's fitness to practise being found to be impaired by a practice committge, the
case examiners may direct that the undertakings should no longer apply, and that thefmatter
should not be considered further.

160.  Where the case examiners consider that there remains a real prospect of actice gommittee
finding that the registrant's fitness to practise is impaired, the case exami gree varied
undertakings.

Considering to which practice committee to refer

161.  Where the case examiners determine that the allegation d fitness to practise ought to
be considered by a practice committee, they must r egation of impaired fitness to
practise to a practice committee where:

a. they have determined that undertakings @g vari ndertakings are not appropriate

b. undertakings or varied undertaking e not Been agreed by the registrant.

162. The case examiners must select corregt practice committee to refer the allegation of
impaired fitness to practise to, and thiSy\is determined by reference to the ground(s) of

impairment alleged, as foll vy
a. An allegation of imfaired fifpess to practise on the ground of deficient professional

performance e d to the Professional Performance Committee.
b. An allegatio d fitness to practise on the ground of adverse physical or mental
health erred to the Health Committee.

@ on of impaired fitness to practise on any other ground (misconduct, conviction or
utien for'a criminal offence, certain other outcomes for criminal offences, or
detgsminations by certain other regulatory bodies) must be referred to the Professional

uct Committee®.

163.  Where the case examiners determine that two or more allegations of impaired fitness to
practise ought to be considered by a practice committee, and those allegations of impaired
fitness to practise are based on either the ground of deficient professional performance or the
ground of adverse physical or mental health, in addition to any of the other grounds of

64 Rule 6(6)(a) (i — iii) of the Rules.
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impairment, the case examiners must refer those allegations of impaired fithess to practise to
whichever of the practice committees they consider most appropriate®.

164.  All the practice committees have the same functions and powers. As such, in practice there
may be little difference between a case heard by the Professional Conduct Committee, and
one heard by the Professional Performance Committee. However, factors which the case
examiners may take into account when considering which practice committee to refefftwo or
more allegations of impaired fitness to practise include:

a. whether another case concerning the same registrant has already been,referred to a
particular practice committee, such that it may be possible for both case ard
before the same practice committee at the same time

b. what the dominant element of the case is.

Considering whether to refer to the Int rders Committee

165.  Where one or both case examiners consider it apprgpriate so, they may refer the
allegation of impaired fitness to practise to the Interim gfs Committee (IOC)%. This power
begins when the case examiners begin their gbnsiderzs of the allegation and ends when:

a. a practise committee begins its congideratio the allegation of impaired fitness to

practise®’, or

b. the case examiners determine thagan allegation of impaired fithess to practise ought not to
be considered by a prac@it e%8, or
c. where undertakings,have greed®.
166. In practice, I0C referr: ost likely to arise where the case examiners:

an allegation of impaired fitness to practise ought to be considered by
ee, and have referred the allegation of impaired fitness to practise to a
ittee (see paragraph [161]

par rphs [33] to [37])

c. have reviewed a previous determination that an allegation of impaired fitness to practise
ought to be referred to a practice committee and determined this allegation still ought to be
considered by a practice committee (see paragraph [219]).

65 Rule 6(6)(a)(iv) of the Rules.

66 Rule 5(4) of the Rules.

67 Section 27A(6B)(b) of the Act.

68 Rules 6(5) and 6E(3) of the Rules.
69 Rule 6A(3)(b) of the Rules.
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167.

168.

169.

170.

171.

172.

173.

The 10C may impose an interim order to suspend, or place conditions on, a dental
professional's registration where it is:

a. necessary for the protection of the public
b. otherwise in the public interest
c. in the interests of the registrant’.

In considering whether it is appropriate to refer an allegation to the 10C, the case exa rs
should consider the Registrar's power to make a referral to the IOC before se examiners
consideration. They should therefore consider:

a. whether an interim order is already in place and, if so, whether, and duration of
that order appropriately manages risk in relation to the allegati

b. whether the IOC has previously considered the matter and¥declined to impose an interim
order - if so, and in the absence of any new informati be highly unusual for the
allegation to be referred to the 10C for a second

The test for the case examiners when determipi to refer an allegation to the IOC is
whether it is appropriate to do so. The cas& should also have regard to the test the

I0C will apply when determining whether to imp an interim order, as set out at paragraph
[167]. ?\

As such, the case examiners sh% the GDC's Guidance for the Interim Orders
Committee”" to support theirgunderstanding of how the IOC will determine whether an interim

order is necessary for the pyoteetion®f the public, is otherwise in the public interest, or is in the
interests of the registr.

The IOC's role is 10 c , based on the information provided, an assessment of risk to the
public, public interest, and/or the registrant's own interests, should the registrant continue to
practise on icted basis while the matter is investigated.

an urgent measure, and as such a referral should be made promptly after

eceived that a registrant may pose an immediate risk. The longer it takes the
se examiners to make an application for an interim order (without good reason) from the

i on being received, the less likely it will be that the IOC will make an order based on

the need to protect the public™.

Where one or both of the case examiners consider it appropriate to refer the allegation to the
IOC, they should record the reasons for their decision. This information will be used in the
Registrar's notification of the 10C to the registrant’.

70 Sections 32(4) and 36V(4) of the Act.

71 GDC Fitness to Practise: Guidance for the Interim Orders Committee, paragraphs 55 — 98.
72 Bradshaw v General Social Care Council [2010] UKFTT 3 (HESC).

73 Rule 35(1)(c) of the Rules.
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Allegation of impaired fitness to practise ought not to be
considered by a practice committee

174.  Where the case examiners determine that the allegation of impaired fithess to practise ought
not to be considered by a practice committee, they may:

a. take no further action

b. give advice to the registrant regarding their future conduct, performance and/ tice

c. issue a warning to the registrant regarding their future conduct, perfor and/or
practice’™.

of the
advice')’®.

175.  The case examiners may also issue advice on any issue arising i
investigation to any other person involved in that investigation ('third

176.  Once the case examiners determine that the allegation of impaiged fitness to practise ought not
to be considered by a practice committee, they should co appropriate disposal

option, with proportionality being an important factor @ ideration.

Take no further action \

177.  Where the case examiners determine that an allegation of impaired fitness to practise ought

not to be considered by a practice ¢ Nihey may conclude that it is appropriate to close
the case without a warning or ad&

178. Examples of matters that may, be appropriate to close with no further action include cases
where the case examiners Wmined that there is no real prospect of any of the facts
being found proved, orthat thejalléged failing was so minor as to justify no further action being
taken. Where the e iners have determined that there is a real prospect that the
statutory groun established, no further action may be appropriate where the case
examiners are satigfi at the evidence of insight and remediation addresses all concerns,
and that thergys al risk of repetition due to the steps taken by the registrant.

the registrant

179. ere the case examiners determine that an allegation of impaired fithess to practise ought
no e considered by a practice committee, they may issue advice to the registrant regarding
their future conduct, performance and/or practice.

180. Advice does not affect a registrant's registration status, but it is considered adverse fitness to
practice history and may be considered by decision makers should further fitness to practise

74 Rule 6(4)(a) of the Rules.
75 Rule 6(4)(b) of the Rules.
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concerns be raised in the future. Advice should usually only be issued where there is some
evidence in support of the alleged facts.

181.  If the alleged facts are disputed, this does not necessarily prevent the case examiners from
issuing advice. Where the alleged facts are disputed, the case examiners will have considered
this conflict of evidence at stage one of their real prospect consideration, as set out at
paragraphs [50] to [55]. In such cases, the case examiners should give clear reasons for why
they consider there to be sufficient evidence, in addition to both how and why they haye
reached their conclusion on the conflicting evidence’®.

supplementary guidance, and should clearly identify where the registrant n

182.  Advice should be designed to support future compliance with the Standards and
Mct on
their future conduct, performance and practice.

183.  Advice may be appropriate where low-level issues are identified
which do not of themselves create a risk to the public, or to the wid interest, but where
the case examiners consider it appropriate to remind the regiStrant of their responsibilities as a
registered dental professional. Alternatively, advice may riate where the case
examiners have determined that there is a real pros e statutory ground will be
established but are satisfied that the evidence of ins remediation addresses all but the
low-level issues.

trant's practice

184. However, because advice is not published, whetg the case examiners have identified the need
to maintain public confidence and/or pr ofesSional standards, it is unlikely that giving
advice will be appropriate.

Issue a warning to the registra
185.  Where the case examipers ife that an allegation of impaired fitness to practise ought

not to be considere racfice committee, they may issue a warning to the registrant
regarding their futdre , performance and/or practice.

186. The issuin enables the case examiners to indicate to a registrant that, whilst not
requiring | to a practice committee, the alleged conduct, performance, and/or practice fell
standards and must not happen in the future.

187. warnipg'fay be appropriate where one of the case examiners consider there:
a. real prospect of the facts, as alleged, being found proved
b. is a real prospect of the statutory ground of impairment being established

c. is not areal prospect of a finding of current impairment being made (for example, where
there is sufficient evidence of remediation)

76 | utton v The General Dental Council [2011] ScotCS CSIH_62.
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188.

189.

190.

d. is evidence to suggest the registrant's conduct, practice, and/or behaviour has fallen below
the standards required, to the extent that a formal response from the GDC is warranted
and/or, in the case of published warnings, a public response is appropriate in order to
maintain public safety, public confidence in the professions and/or proper professional
standards.

If the alleged facts are disputed, this does not necessarily prevent the case examiners from
issuing a warning. Where the alleged facts are disputed, the case examiners will hav
considered this conflict of evidence at stage one of their real prospect considera

at paragraphs [50] to [55]. In such cases, the case examiners should give C|WS
t

set out

why they consider there to be sufficient evidence, in addition to both how a have
reached their conclusion on the conflicting evidence?”.

Proposing a warning and the registrant’s representations

Where one or both of the case examiners are minded to iss
Registrar to write to the registrant to notify them of this,
written representations, within 28 days of the notice, ab
should (if appropriate by including a copy of the ca

a war , they must direct the
registrant's right to make
osed warning’8. That letter
" decision):

a. include the reasons the case examiners s
circumstances of the case

a warning to be appropriate in the

b. include details of the warning th iners are minded to issue, clearly explaining
the specific shortcomings ide

c. address whether the cas examiners consider that the warning, if issued, should be

published

d. include a sum oftthe f ts of any particular concerns which led the case examiners to
be minded to i arning, and indicate whether the case examiners consider the
summary sha e published.

Where rant makes written representations within 28 days of the notice, these must be

consid case examiners before they decide whether or not to issue a warning”®

reem@nt of the registrant. The only options available to the case examiners at this stage of
ation are to:

Q

a. issue a warning to the registrant, either published or not published

=4

give advice to the registrant

c. take no further action.

77 Lutton v The General Dental Council [2011] ScotCS CSIH_62.
78 Rule 6C(1) of the Rules.
79 Rule 6C(2) of the Rules.
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Publishing details of the warning

191.  Where a warning has been issued, the case examiners may, if they consider it appropriate to
do so, direct the Registrar to publish details of the warning on the registrant’s register entry®.
The principle of open justice applies, and the GDC's regulatory proceedings should be
conducted in an open and transparent manner. In light of the GDC's overarching objective and
aims (as set out in paragraph [1]), and of the application of the open justice principle, details of
the warning should ordinarily be published.

192. Where the case examiners have directed the Registrar to publish details of the warni n the
dental professional's register entry, the details will remain published for 12 m8gths from the
date that the warning is issued®’.

193.  The details of the warning which should ordinarily be published are;

a. The warning which has been issued and how long it will be pub
b. A summary of the issues, prepared by the case exami ich provides:
i.  a brief background to the case

ii. details of those matters which have b &/ r have a real prospect of being
found proved and reference to the stipperting@vidence, a brief reference to why this
stands a real prospect of meeti e stattifory ground, and reasons as to why there is
no real prospect of a finding af ¢ pairment being made

ii. areflection that the case examiners’consider that a warning is appropriate to protect
patient safety and mdintain publi€ confidence in the dental professions
iv.  a reflection thatgat thisSystage, no facts have been found proved as this would require

the referral femandéhearing of, a practice committee.

194.  No details whic ate tofthe health or private and family life of either the registrant or a third

@ ail$of the warning:

supportspublic safety because it enables members of the public to make informed
decijsions when selecting a dental professional

195.  Publis

b. promotes public confidence in the dental professions because it provides a rationale for
why a warning, in the particular circumstances, is an appropriate regulatory response

80 Rule 6C(3) of the Rules.
81 |n line with the GDC’s Disclosure and Publication Policy.
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c. promotes proper professional standards because it provides a public indication of the
specific shortcomings which led to the warning, and so sends a clear message to the wider
profession of the required standards.

196. There may be circumstances where the case examiners consider that it is not appropriate to
publish some, or all, of these details, because there are factors which outweigh the factors set
out at paragraph [195]. For example, this may arise where there is cogent evidence which
suggests publication is likely to cause significant harm to the registrant or a third partyi In such
circumstances, the case examiners should balance the public interest with the intere f the

registrant in reaching their decision about publication. V
to practise ought

Issue third party advice
@ y issue arising in the

vestigation®?.

197.  Where the case examiners determine that an allegation of impaire
not to be considered by a practice committee, they may issug advi
course of the investigation, to any other person involved in thaty

incorporate®. This means that, as
the GDC or otherwise), the case
association.

198. The word 'person' includes a body of persons corpo
well as giving advice to an individual (whether registe
examiners can give advice to a company or uginc

J

199. The case examiners should, however, proceed With caution bearing in mind that the third party
concerned is unlikely to have had the o ity to comment on any issues that have arisen
during the investigation.

Revocation of interim o%
200.  Where the case examigers rmine that an allegation of impaired fitness to practise ought

not to be consider ractice committee, at the same time as making that determination,
they must revoke, Wi ediate effect, any interim order imposed linked to that allegation®.
201. Difficulties ere a registrant has an interim order in place owing to a number of

differenty some of which may still be under investigation or awaiting a practice
ring. In those circumstances, the case examiners should indicate in their
hat the interim order remains in effect in relation to any outstanding matters, but

202. In such circumstances, the registrant and/or the GDC should consider whether they wish to
make representations that there is new evidence relevant to the interim order, and that an early

review of the interim order by the I0C is appropriate®.

82 Rule 6(4)(b) of the Rules.

83 Schedule 1 of the Interpretation Act 1978.
84 Rule 6(5) of the Rules.

85 Sections 32(5)(b) and 36V(5)(b) of the Act.
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203.

204.

205.

206.

207.

Review of a determination that an allegation of impaired fitness
to practise ought to be considered by a practice committee

There are two scenarios in which the case examiners may review and, if they consider it
appropriate, revise a previous determination made by the case examiners that an allegation of
impaired fitness to practise ought to be considered by a practice committee. Those scenarios
are:

a. When a practice committee considers that an allegation of impaired fitness to pract
should not have been referred to it by the case examiners, it may refer thatallegation of
impaired fitness to practise back to the case examiners®®.

b. When an application to review the determination is made by t ciiythe Registrar, the
registrant, the informant (if any)®’.

Preliminary Issues

Jurisdiction Q
Before considering an application made by th Registrar, the registrant or the
informant for the review of a determination n allegation of impaired fitness to practise
ought to be considered by a practice committee, case examiners must be satisfied that the
determination is one which they have th to review. Where there is to be a hearing

before a practice committee, the e examiners may only review a determination before that
hearing has begun.

Reasonable opportunity to W the application to review

Where a practice ¢ ittee refers an allegation of impaired fitness to practise back to the case
examiners, there i iIrement to provide any party with a reasonable opportunity to
comment.

thereview arises as a result of an application submitted by one of the parties
[203(b)], before considering the application the case examiners must be

What amounts to a reasonable opportunity will depend on the circumstances. For example,
where the application for review is short and uncomplicated, a reasonable opportunity may be
a shorter period of time. Furthermore, where, for example, the practice committee hearing is
due to take place imminently, the case examiners may determine a shorter period of time to be
appropriate. Conversely, where the application relates to multiple and more complex particulars

86 Rule 6E(1)(a) of the Rules.
87 Rule 6E(1)(b) of the Rules.
88 Rule 6E(5) of the Rules.
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within the allegation of impaired fitness to practise, with significantly more evidence to consider,
a reasonable opportunity may require a longer period of time.

208.  While this must be a case-by-case consideration, ordinarily 14 days will be considered to be a
reasonable opportunity for those who are entitled to submit a written response to do so.

209. Any written representations received will, with limited exceptions, be circulated for information
purposes to those other persons entitled to make an application for review. On occasion, this
will result in further comments being received. Any such comments upon representations
received will be circulated and then provided to the case examiners, who will decide whether to
take them into account, giving reasons for that decision.

co ent
e to the
inition and

210. The case examiners are only required to satisfy themselves that those enti
must have had a reasonable opportunity to submit written representati i
application for review. Any comments upon representations are notwi
therefore the case examiners are not strictly required to consider @Q

211. If, however, such comments upon representations are recei beforethe application is
allocated to the case examiners, and those comments wi i have an impact on the

outcome of the application, the case examiners sho er them.

Adjournment

212.  When considering an application for the re@vious determination that an allegation of
sidere

impaired fitness to practise ought to be y a practice committee, the case
examiners do not have their usual e journment. They are, therefore, unable to
adjourn the case for further enqui to beyconducted. However, the case examiners may
adjourn for legal or administrative reas@ns, for example where they wish to seek legal advice or

require clarification on parti evidence or submissions.

Substantive consi tio

ersiare satisfied in relation to the preliminary issues of jurisdiction and
comment, they should go on to consider whether it is appropriate to
termination that an allegation of impaired fitness to practise ought to be

213. Once the case

214. [ aminers will approach their determination by considering whether there is a real,

three distinct stages:

a. Whether there is a real prospect of the facts, as alleged, being found proved (stage one).

b. If so, whether there is a real prospect of the statutory ground of impairment being
established (stage two).
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c. If so, whether there is a real prospect of the registrant's fitness to practice being found to be
currently impaired (stage three).

215. Inthe course of their real prospect consideration, the case examiners should not reopen any
particulars of the allegation of impaired fitness to practise which the case examiners (who
made the initial determination) considered did not stand a real prosect of being proved by a
practice committee.

216.  When considering real prospect, the case examiners should consider the current state of the

case examiners should consider the draft charges (if available), and a
since the referral to the practice committee was made.

217.  The proximity of a practice committee hearing may prevent an app % or the review of a
nce an application for review is
e hearing should not be a
iginal determination.

put before the case examiners, the proximity of a practic
relevant consideration in determining whether to revis

Maintaining the determination: allegation of im

s to practise ought to be
considered by a practice committee

218.  Where the case examiners determine, ing review, that the allegation of impaired fitness
to practise still ought to be considergd b ice committee, they do not have the power to
refer the allegation of impaired fi to practise to a different practice committee, nor do they
have the power to invite the registrant t@,comply with undertakings.

219.  Where one or both of the ¢ Vers consider it appropriate, they may refer the allegation
to the IOC®. The case mingrs should approach their consideration of whether it is
appropriate to refef’an alle n to the 10C in line with paragraphs [165] to [173] of this
guidance.

Revising the d
consider

220. efe i e examiners determine, following review, that the allegation of impaired fitness
ractise ought not to be considered by a practice committee, the case examiners may:

ion: allegation of impaired fitness to practise ought not to be
tice committee

a. take no further action
b. give advice to the registrant regarding their future conduct, performance and/or practice

c. issue a warning to the registrant regarding their future conduct, performance and/or
practice

89 Rule 6E(4) of the Rules.

Fitness to Practise: Guidance for the case examiners 42



d. issue advice on any issue arising in the course of the investigation to any other person
involved in that investigation ('third party advice").

221.  The case examiners should approach their consideration of these options in line with
paragraphs [174] to [199] of this guidance.

222.  Where the case examiners determine, following review, that an allegation of impaired fitness to
practise ought not to be considered by a practice committee, at the same time as making that
determination, they must revoke, with immediate effect, any interim order impos inked to
that allegation®.

223. Difficulties may arise where a registrant has an interim order in place owing

224. In such circumstances, the registrant and/or the GDC er whether they wish to
make representations to that there is new evidence he interim order, and that an

Review of an issued war

225. The case examiners may review a préwious determination made by the case examiners to
issue a warning where the awfo review is made:
a. by either the registrant or egistrar, and
b. within two yea e of the original determination®?.

226. uirements in relation to the format for an application for review of a

227. ere an application for review of a warning is received from the registrant, provided it meets
the requirements set out in paragraph [225], it will be put before the case examiners for their
initial consideration (see paragraphs [238] to [243]).

228.  Where an application for review of a warning is received from the Registrar, the registrant
should be notified, and invited to comment on the application, before it is put before the case
examiners for their initial consideration.

9% Rule 6E(3) of the Rules.
91 Sections 32(5)(b) and 36V(5)(b) of the Act.
92 Sections 27A(11) and 360(11) of the Act.
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Grounds on which a warning may be reviewed and revoked
229. A warning may only be reviewed and revoked where the case examiners conclude that:

a. the original decision by the case examiners to issue a warning was materially flawed (for
any reason), and/or

b. there is new information which now indicates it was not appropriate to issue a warning®:.

iners should first
i in the

231.  If any such flaws can be identified, the case examiners should the \ hether those

Materially flawed

230.  When assessing whether the decision was materially flawed, the case exa
consider whether there are any identifiable flaws or defects in the decision
approach taken, by the original case examiners.

case examiners should consider whether the flaw or flawsSige may have had an impact
sue a warning.

232.  Some examples of what may amount to a ma i v set out in paragraph [237].
New information

233.  There is no single definition of w ons ew information. However, in order for the
information to be considered ne i ust t have been in the possession of the GDC at the
time the original decision wa made

234.  If the information was i |on of the GDC at that time, but was not provided to the
case examiners, the fai to provide the information to the case examiners may instead be
considered under flaw' ground, as referenced in paragraph [237(e)].

235. New inform nformation of a factual nature, or further expert evidence. The new
information s wever, be relevant to the specific allegation of impaired fitness to
practise ed the basis of the case examiners' original decision.

s made by the case examiners, including a decision to issue a warning, may be
subject to challenge through judicial review. However, judicial review is a remedy of last resort
and, therefore, a claimant in such proceedings must generally demonstrate that they have
exhausted all alternative remedies. As such, the applicant should ordinarily use the warning
review process prior to making a claim for judicial review.

93 Rule 6D(4) of the Rules.
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237.

238.

239.

240.

241.

In practice, however, many of the grounds for judicial review can also be said to be grounds for
considering whether the decision to issue a warning was materially flawed. For example, that:

a. the original case examiners misinterpreted the law governing the decision

b. the original case examiners took into account irrelevant considerations, or failed to take into
account relevant considerations

c. the original case examiners' decision was so unreasonable that no reasonable case
examiners could have come to it (i.e. it was outside a reasonable range of decisions)

d. the GDC did not comply with its legislative framework, for example, the registrant not
afforded a reasonable opportunity to comment on the allegation of impaire@yfitness to
practise

e. there was a failure to provide all relevant evidence to the case
observations provided by the registrant/informant, or patient re

for example,

f. inaccurate information was provided to the case examinersifor example, in relation to the
registrant's fitness to practise history

g. there are allegations of actual bias, or the ap bias

h. there was a failure to give adequate re S

i. the case proceeded on an erroneo is, foPexample, on the assumption that the
registrant has been convicted cri ence, or has an adverse finding from another
regulator, when this is not th

Initial consideration: er to conduct a review of an issued warning

At the initial consideration, stagg, it is not the role of the case examiners to consider whether or
not the original degisio e a warning should be revoked. Rather, the case examiners are
concerned with®he preliminary question of whether to conduct a review of the decision to issue

a warning.
3 aminers will consider the application, any supporting documents provided by the
omments made by the registrant (where the application was made by the
egistrar), the original determination, and the bundle of documents available to the original
case examiners.

At this early stage, the case examiners will be considering relatively limited information. As
such, the threshold for considering whether to conduct a review is relatively low.

The case examiners should, at the initial consideration stage, consider whether the application
has any merit, by assessing whether:

a. thereis any evidence that there may have been a material flaw in the original decision to
issue a warning, and/or

Fitness to Practise: Guidance for the case examiners 45



242.

243.

244,

245.

246.

247.

248.

b. there is any new information, either immediately available or potentially available to the
GDC upon enquiry, which now indicates it may not have been appropriate to issue a
warning.

Where the case examiners consider there is no merit in the application, and so decide not to
review the original decision to issue a warning, the applicant (and, if the Registrar is the
applicant, the registrant) will be informed of that decision, and no further action will bggitaken by
the case examiners.

Where the case examiners consider there is any merit in the application for r
go on to conduct a review of the original decision.

Where the case examiners have decided to undertake a review of @ Jus determination
made by the case examiners to issue a warning, they must natify the Registrar of that decision.

The Registrar must then notify, in writing, the following p e decision to review, and
the case examiners' reasons for it:

a. The registrant. \

b. The informant (if any).

c. Any other person who, in the opipion se examiners, has an interest in the decision
to issue a warning®. &

The Registrar must also noti\'the parties listed at paragraph [244] of any new information and

Substantive consideration: undertaking a review of

where appropriate provide i at information, and seek those parties' representations
regarding the review oftthe dedision to issue a warning®.

aph [244] should be provided with a reasonable opportunity to
out the review of the decision to issue a warning. What amounts to a
ity will depend on the circumstances. For example, in cases with minimal

The parties listed
submit representati
reasonable

s must be a case-by-case consideration, ordinarily 14 days is considered to be a
reasonable opportunity for those who are entitled to submit representations to do so.

The Registrar may carry out any investigations which they consider appropriate to assist the
case examiners' review®. This may include gathering further factual or expert evidence, or
seeking legal advice on any of the issues raised.

9 Rule 6D(2)(a) of the Rules.

95 Rules 6D(2)(b) and (c) of the Rules. Any evidence which the registrant has provided relating to the health or private
and family life of the registrant or a third party will not be disclosed by the Registrar.

9% Rule 6D(3) of the Rules.
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249.

250.

251.

252.

253.

254.

255.

256.

257.

Once written representations have been received, or a reasonable opportunity to submit
representations has been afforded to the parties listed at paragraph [244], and any appropriate
investigations have been carried out by the Registrar, the matter will be returned to the case
examiners for their consideration.

Whether the original decision by the case examiners to issue a warning was materially flawed,
and/or whether there is new information which now indicates it was not appropriate to issue a
warning, is ultimately a question of judgement for the reviewing case examiners. Thefcase
examiners will make their decision, considering all relevant information, includin
representations provided by those with an interest in the original decision, and new mategial
obtained during the course of any investigations carried out by the Registr

Where the reviewing case examiners conclude that the original decisio se examiners
to issue a warning was, for any reason, materially flawed, and/or th€ information
which now indicates it was not appropriate to issue a warning, the

a. revoke the decision to issue a warning

b. if details of the warning have been published, dir, istrar to remove those details
from the dental professional's register entry®’.

Where the reviewing case examiners concl that original decision by the case examiners
to issue a warning was not, for any reason, matexially flawed, and/or there is no new
information which now indicates it was ropriate to issue a warning, they must decide
that the original decision to issue agivarning’should stand®.

The reviewing case examiners' power ofyreview is limited to revoking the warning, or
determining that it should Weviewing case examiners do not have the power to
amend the warning thaf was , or to substitute it with advice.
A situation may thgref where, following the review, one or more of the areas of
concern have f ways Such a situation is more likely to arise where there is new
information e of more area of concern in the original case.

%~ ces, as the warning cannot be amended to reflect this, the reviewing case

Id consider whether or not the warning should be revoked. The consideration
ewing case examiners is whether it was appropriate to issue a warning.

In dering the question of appropriateness, the reviewing case examiners will consider all
the facts and circumstances of the case, using as a starting point the reasons given by the
original case examiners for imposing a warning.

Where the case examiners have completed their review of a decision to issue a warning, they
must notify in writing as soon as is reasonably practicable, the registrant, the informant (if any),

97 Rule 6D(4) of the Rules.
98 Rule 6D(5) of the Rules.
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and any other person who, in the opinion of the case examiners, has an interest in receiving
the notification. The notification must include the decision made and the reasons for it®.

Review by the Registrar of previous decisions (Rule 9 review)

258. The Registrar has the power to review all or part of a determination made by the cas
examiners that an allegation of impaired fithess to practise referred to them ought n be

considered by a practice committee . V
259.  This process is commonly known as 'Rule 9 review'. Further informatio eRule 9

review process is set out in guidance issued by the GDC'"",

260. Where the Registrar has decided to conduct a review of a determi Q at an allegation of
impaired fitness to practise ought not to be considered by a practice committee, the matter will
be referred back to the case examiners for reconsiderati

261. The case examiners will be provided with the origin % pplied to the case examiners, a
copy of the original determination, the applicati e , any new information gathered as
part of the review process, any comments g ez;m:ation, and the Registrar's Rule 9 review
determination.

262. At this stage, the registrant and infognan will not be routinely provided with a further
opportunity to comment, but if a her @bservations are received which are likely to have an
impact on the matter under reconsideration, the case examiners should consider them.

263. The case examiners shoul nSi the matter afresh, based on the information provided to
them. The case examin@gs willYimit their reconsideration of the determination to the matter(s)

identified by the R% :
264. When reconside atter, the case examiners will have open to them all of the options

which we I riginally.

99 Rule 6D(6) of the Rules.

100 Rules 9(1) and 9(2)(a) if the Rules.

101 Guidance on the Registrar's Rule 9 power of review.
102 Rule 9(8)(b) of the Rules.
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A1l

A2.

A3.

A4

AS5.

Appendix 1: Considerations in particular categories of cases

Introduction

Broad decision-making factors for each stage of the case examiners' consideration are set out
in the main body of this guidance. While the case examiners will consider each case on the
individual circumstance, this appendix provides further relevant considerations in relation to
particular categories of allegation.

Case examiners will approach their task by considering whether there is a real ( sed to
fanciful) prospect of the allegation being proved by a practice committee. As set out at
paragraph [41] of the main guidance, this consideration takes place in the istinct stages

of whether there is a real prospect that a practice committee will:
a. find the alleged facts proved (stage one)

b. establish the statutory ground (stage two)

c. find current impairment (stage three).

As a result of their consideration, the case examinefs termine that either:

a. the allegation ought to be considered by a@fprac mittee, which will result in either
undertakings being agreed with the registr. or a'referral to a practice committee, as set
out in paragraphs [111] to [165] of t in guidance, or

b. the allegation ought not to b sidered by a practice committee, which will result in an
outcome of either no further action\giving advice to the registrant, issuing a warning to the
registrant, or issuing advice to a third party, as set out in paragraphs [174] to [202] of the
main guidance.

Where the case e ner: rmine that the allegation ought not to be considered by a

practice commi y Should consider the appropriate disposal option, with proportionality
being ani rta in this consideration.
Particu ories of case

a nduct

Se misconduct includes a wide range of conduct, both verbal and physical, from criminal
convictions for sexual offences (e.g. sexual assault, sexual harassment, child sexual abuse
including possession or distribution of images of child sexual abuse, physical contact, or online
contact) to other sexual misconduct with patients, colleagues or the wider public, whether or
not this takes place in the context of the registrant's professional life. It can occur in person or
remotely, including via social media and/or messaging services.
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A6.  As well as raising public protection considerations, sexual misconduct by dental professionals
has the potential to seriously undermine public confidence in the dental professions. As a
result, cases relating to sexual misconduct are inherently serious'®.

A7.  Where the alleged sexual misconduct is related to sex or another protected characteristic
under the Equality Act 2010, the case examiners may also be asked to consider a linked
allegation of harassment related to a protected characteristic. Relevant considerations for the
case examiners in relation to allegations of harassment are set out in paragraphs [19]ito [32]
below.

Considerations at stage one (facts) V
A8.  When considering allegations of sexual misconduct at stage one, the c iners should

first consider whether there is a real prospect that the practice co ill find the facts
proved in relation to the alleged conduct.

A9. Inrespect of allegations that the conduct was sexual, the cas@gxaminers should examine the
facts and circumstances surrounding the conduct and co ther there is a real prospect
that an inference that the conduct was sexual will b the practice committee.

A10.  Where the allegations concern touching, the b
sexual may be the registrant's behaviour.

\Y s to whether the touching was
ctic mmittee may infer that the conduct was
sexual by reference to factors such as the locati®n of the touching on the alleged victim's body,
whether it was accidental or intentional, er (in a clinical setting) there was any clinical
justification for the touching, or w er there was any other plausible reason for the touching
to take place.

A11.  Where it is alleged that th W conduct was sexually motivated, the case examiners
should consider whether thergyis ‘@¥idence to suggest that the conduct was done either in
pursuit of sexual gratification ofin pursuit of a future sexual relationship'%4.

A12.  Where there is t conflict as to whether conduct is sexual or sexually motivated, it is
unlikely tha aminers will be able to resolve this within the limits of their filtering role.
In thosegei tances referral of the allegation to a practice committee is likely to be required.

Consij @ stage two (statutory ground) and stage three (current impairment)

A13. iven the inherent seriousness of sexual misconduct, where the case examiners consider
the be a real prospect that a practice committee will find the alleged facts proved, it is
highly likely that the case examiners will also consider there to be a realistic prospect that the
statutory ground will be established at stage two. The case examiners will then go on to
consider whether there is a real prospect that a practice committee will find current impairment.

A14.  When sexual misconduct is being considered at stage three, the case examiners will ordinarily
find there is a real prospect of current impairment. This is because, regardless of any public

103 Arunachalam v The General Medical Council [2018] EWHC 758 (Admin).
104 Basson v General Medical Council [2018] EWHC 505 (Admin).
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protection considerations which may be remaining, for such inherently serious matters the
public interest in the promotion and maintenance of public confidence in the professions, and of
proper professional standards and conduct, is highly likely to result in this determination (see
paragraphs [103] to [106] of the main guidance).

A15. Itis also generally accepted that conduct which undermines probity, such as sexual
misconduct, is not easily remediable.

A16.  Where the case examiners do not consider there to be a real prospect of the regi fitness

to practise being found to be currently impaired, this should be clearly justified with referénce to
the factors of consideration set out at paragraphs [84] to [106] of the main e.

Outcome considerations

A17.  Given the inherent seriousness of cases relating to sexual miscong
found proved the appropriate sanction at practice committeeWill ofte
will usually be considered.

here allegations are
€ erasure, and erasure

A18.  As such, where the case examiners determine that agatien of sexual misconduct ought
to be considered by a practice committee, undertaking pot an available outcome option, as
is set out at paragraph [112] of the main guid@nce. §he Case examiners will, therefore, need to

refer the allegation to a practice committee®

Discrimination and harassment

A19.  As a public authority the GDC is subjegi to the Public Sector Equality Duty and must have due
regard to the need to elimipate,discrimination, harassment, victimisation and any other conduct
that is prohibited under the i ct 2010. As such, the case examiners must have due
regard in their decisi kinglto the definitions as set out in that Act'%.

A20. Discrimination ig b iolr which treats one individual less favourably than another because of
' tected under the Equality Act 2010'% (a protected characteristic).

nd other members of the public can all be victims of discrimination which
rms, including verbal remarks, assumptions and judgements, aggressive or
ur, and differential treatment. It may also include, for example, a failure to listen
or colleague or take them seriously, or a failure to meet an individual patient's

sed on one or more protected characteristic.

A21. Harassment, in this context, is unwanted conduct towards a person which is related to a
protected characteristic, and which has the effect of violating their dignity, or creating an
intimidating, hostile, degrading, humiliating or offensive environment for them'%’.

105 professional Standards Authority for Health And Social Care v Health And Care Professions Council & Anor [2021]
EWHC 52 (Admin).

106 Section 13(1) of the Equality Act 2010.

107 Section 26 of the Equality Act 2010.
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A22.

A23.

A24.

A25.

A26.

A27.

A28.

The Standards require registrants to ensure their conduct, both at work and in their personal
life, justifies patients' trust in them and the public's trust in the dental profession. Registrants
must treat others fairly, with respect, and in line with the law. In addition to these public interest
considerations, discrimination or harassment relating to a protected characteristic is likely to
have a detrimental effect on that person's health, well-being and/or sense of safety.

There is also a specific requirement in the Standards to treat patients without discrimination. If
discriminatory or harassing conduct is directed towards a patient, it is likely that this will result
in the patient receiving a lower standard of care, and it may deter them from see atment

when it is needed.
Discriminatory or harassing behaviour is an abuse of the position of priv Mwhich

dental professionals have in society, and is highly damaging to the t the public
places in the dental profession.

he meaning of the words
used is an objective test, entirely independent of thefregist state of mind or intention°®,
Whether or not the registrant intended the word s discriminatory is irrelevant to
whether they were, in fact, so. The reaction e in another context is irrelevant.
When assessing whether there is a real préspéeet that'the facts would be found proved by a
practice committee, the case examiner. uld comsider how an ordinary reasonable person
n.

would respond to the words or conduict i
Where it is alleged that the use of disChiminatory language was intentional, e.g. that the alleged

action(s) were racially moti d, then the registrant's state of mind at the time is relevant. A
practice committee will con o elements to this:

a. Whether the a quéestion’had a purpose behind it which was, at least in significant part,
related to apr haracteristic.

b. Whethe question was done in a way that showed hostility, or a discriminatory
atti rsons with the relevant protected characteristic'®.

I c ay be difficult at case examiner stage to be confident about a registrant's

owledge or belief, as the only evidence about this may come from the registrant themselves.
In circumstances, referral of the allegation to a practice committee is likely to be required
in order for the evidence to be tested and the matter determined.

Considerations at stage two (statutory ground) and stage three (current impairment)

Discrimination and harassment cannot be excused, condoned or tolerated within the dental
professions. Given the inherent seriousness of discrimination and harassment, where the case

108 | oveless v Earl [1999] EMLR 530 CA, as referenced in The Professional Standards Authority for Health And Social
Care v The General Pharmaceutical Council & Anor [2021] EWHC 1692 (Admin).

109 | ambert-Simpson v Health and Care Professions Council [2023] EWHC 481 (Admin).
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A29.

A30.

A31.

A32.

A33.

A34.

A35.

Offensive

examiners consider there to be a real prospect that a practice committee will find the alleged
facts proved, it is highly likely that the case examiners will also consider there to be a real
prospect that the statutory ground will be established at stage two. The case examiners will
then go on to consider whether there is a real prospect that a practice committee will find
current impairment.

When discrimination and harassment is being considered at stage three, the case examiners

will ordinarily find there is a real prospect of current impairment. This is because, regdrdless of
any public protection considerations which may be remaining, for such inherently,
matters the public interest in the promotion and maintenance of public confidence in th
professions, and of proper professional standards and conduct, is highly likel result in this
determination (see paragraphs [103] to [106] of the main guidance).

It is also generally accepted that conduct which undermines probi discrimination and

harassment, is not easily remediable.

Where the case examiners do not consider there to be a real prospect of the registrant's fithess
to practise being found to be currently impaired, this sho rly justified with reference to
the factors of consideration set out at paragraphs [8 @0 f the main guidance.

Outcome considerations

When the case examiners consider that there iseal prospect of a practice committee finding
current impairment, it is highly likely the onsider it necessary to refer the case to a
practice committee due to the likelifood that undertakings will be unsuitable.

Where the case examiners consider th is a real prospect of the statutory ground of
impairment being established,¥ut ngyreal prospect of a finding of current impairment being
made, it is likely that a warni e required given the public interest considerations with this

category of allegati the sisk that such conduct poses to public confidence in the
professions.

uire registrants to ensure their conduct, both at work and in their personal
atients' trust in them and the public's trust in the dental profession. Behaviour

ot discriminatory or harassing may still be offensive, detrimental to the health and

of others, and damaging to public confidence in the professions. Offensive behaviour
includes language or conduct which is insulting, abusive, bullying, intimidating, or threatening
to patients, colleagues or other members of the public.

Considerations relating to use of offensive language at stage one (facts)

Where it is alleged that a registrant's language was offensive, the meaning of the words used is
an objective test, entirely independent of the registrant's state of mind or intention''°. Whether

110 | oveless v Earl [1999] EMLR 530 CA, as referenced in The Professional Standards Authority for Health And Social
Care v The General Pharmaceutical Council & Anor [2021] EWHC 1692 (Admin).
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or not the registrant intended the words used to be offensive is irrelevant to whether they were,
in fact, so. The reaction of an audience in another context is irrelevant. When assessing
whether there is a real prospect that the facts would be found proved by a practice committee,
the case examiners should consider how an ordinary reasonable person would respond to the
words or conduct in question.

Outcome considerations

A36. Where the case examiners consider that there is real prospect of a practice committeg finding
current impairment, it is highly likely they will consider it necessary to refer the ¢
practice committee due to the likelihood that undertakings will be unsuitable.
i

A37.  Where the case examiners consider there is a real prospect of the stat
impairment being established, but no real prospect of a finding of ¢
made, it is likely that a warning will be required given the public inte
category of allegation, and the risk that such conduct poses to pub
professions.

ent being
erations with this

Dishonesty

A38. Itis a fundamental requirement under the Stan ggistrants are honest. Honesty is of
key importance in protecting the public and pfomotiRg and maintaining public confidence in the

professions.

A39. As aresult, allegations of dishonestyrag gistrant are at the higher end of the scale of
seriousness, even where it has olved harm to patients, and even if it is unlikely to be

repeated.
Considerations at stage one N
A40. When considering a dishonesty at stage one, the case examiners will first consider
whether there ig a pect that a practice committee would find the alleged conduct took
place.
Ad41. Ifso,t miners should consider whether there is a real prospect that a practice
comm Id find that conduct to be dishonest. As part of this consideration, the case

uld have regard to the approach the practice committee will take to this question,
ich takes place in two stages:

a. What was the registrant's state of mind at the time (i.e. what the registrant's knowledge or
belief was as to the facts).

b. Whether the registrant's actions were, objectively, dishonest (i.e. dishonest according to the
objective standards of ordinary decent people). Dishonesty does not have any subjective
element and, as such, it is not necessary for the registrant to have appreciated that what
they were doing was dishonest'"'. For example, if an ordinary, reasonable person knew

111 |vey v Genting Casinos (UK) Ltd. t/a Crockfords [2017] UKSC 67.
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A42.

A43.

Ad4.

A45.

A46.

A47.

that a registrant had stolen money from their practice, it would not matter, from a
dishonesty perspective, that the registrant did not consider their actions to be dishonest
because, for example, it was their intention to return the money when their financial
circumstances improved. In such a scenario, a practice committee would be likely to
conclude that this was, objectively, dishonest.

In practice, unless the registrant has provided some evidence of a dishonest state of mind at
the time, or admitted as part of their submissions that they acted dishonestly, it is unlikely the
case examiners will be able to form a view on the registrant's state of mind. As such,
absence of this information, the case examiners' approach will focus on the objecti
the consideration, as set out at paragraph [40(b)].

It is not the case examiners' role to resolve substantial conflicts of evid
presented with evidence of alternative, innocent explanations for t
dishonest conduct, they should consider carefully whether this is &

the denial of some or all of the alleged facts.
registrant has denied any of the factual all necessary and oppressive. As such, no
allegation of dishonesty should arise in such circlimnstance 2.

Considerations at stage two (statutofy grouhd) and stage three (current impairment)

Given the inherent seriousness of dis esty, where the case examiners consider there to be a

real prospect that a practi mittee will find the alleged facts proved, it is highly likely that
the case examiners will also €gn r there to be a real prospect that the statutory ground will
be established at s . The case examiners will then go on to consider whether there is a
real prospect that @ praeti mmittee will find current impairment.

When dish g considered at stage three, the case examiners will ordinarily find

there is t of current impairment. This is because, regardless of any public
prote iderations which may be remaining, for such inherently serious matters the
puibli n the promotion and maintenance of public confidence in the professions, and of

oper professional standards and conduct, is highly likely to result in this determination (see
p raphs [103] to [106] of the main guidance). An exception to this general principle is where
the allegation of dishonesty relates to matters that are so minor that taking action on
registration may be considered disproportionate. Such cases might include an isolated incident
of failing to pay for a ticket covering all or part of a journey.

However, where minor dishonesty is concerned, aggravating issues such as repetition and
attempts to cover up or disguise dishonest behaviour should be kept in mind by the case
examiners. There is a presumption that repeated dishonesty, no matter how minor, should be

112 Misra v. General Medical Council (GMC) [2003] UKPC 7.
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referred to a practice committee for consideration bearing in mind the need to protect the
public.

A48. Itis also generally accepted that conduct which undermines probity, such as dishonesty, is not
easily remediable.

A49. However, where the case examiners do not consider there to be a real prospect of the
registrant's fithness to practise being found to be currently impaired, this should be clearly
justified with reference to the factors of consideration set out at paragraphs [84] to [106] of the
main guidance.

Outcome considerations
A50. When the case examiners consider that there is real prospect of a practice cvﬁnding

current impairment, it is highly likely they will consider it necessary t etoa
practice committee due to:

a. the likely unsuitability of undertakings

b. the public interest in public ventilation of serious conc as dishonesty.

A51.  Where the case examiners consider there is a real @ of the statutory ground of
ding of current impairment being

impairment being established, but no real pro 1
made, it is likely that a warning will be requi iventhe public interest considerations with this
C

category of allegation, and the risk that h conduct poses to public confidence in the
professions.

Misleading behaviour
A52.  Circumstances do arise in Wi atiénts, colleagues and/or other members of the public may
have been misled, withut thealleged behaviour of the registrant which led to that outcome
being dishonest. T, i e where there was an honest and genuine mistake, an
innocent explanat e actions in question, and/or no intention to mislead.

Consideration two (statutory ground)

ering whether the alleged misleading conduct is sufficiently serious to determine a
at misconduct will be established, in addition to the factors set out in

ragraphs [60] to [63] of the main guidance, the case examiners should consider whether the
a onduct was reckless.

Outcome considerations

A54.  Where the case examiners consider there is real prospect of a finding of current impairment
being made, depending on the workability of undertakings in the circumstances of the case,
either undertakings or a referral to a practice committee may be appropriate.
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A55.

A56.

A57.

A58.

A59.

AGO.

AG1.

AG2.

Where the case examiners consider there is no real prospect of a finding of current impairment
being made, either no further action, advice, or a warning may be appropriate, with the
considerations set out at paragraphs [52] of the appendix and [177] to [188] of the main
guidance supporting the case examiners' decision.
Integrity
It is a fundamental requirement under the GDC's Standards that registrants act with integrity.
In professional codes of conduct, the term "integrity" is a useful shorthand to exp
higher ethical standards which society expects from regulated professionals, @nd which the
professions expect from their own members. The underlying rationale is th Wsions
have a privileged and trusted role in society and, as such, professional dto
adhere to high professional and ethical standards.
That does not mean professionals must be paragons of virtue or b
high standards. In every instance, professional integrity is lin
profession serves the public''.
The Standards provide some examples of integrity,
Further examples of matters which might unde
a. practising without appropriate indemnity’inSurance’in place
b. practising outside of scope of practi
c. failure to comply with the duty of @andotr.
Where the case examiner W\ere is a real prospect that a practice committee will find
the alleged facts relati tegrity proved, given the public protection and/or public
interest implication ely ghat a referral to a practice committee will be required.
Abuse of the privi d position enjoyed by registered professionals
tient is vulnerable when receiving treatment, and patients have the right to protection

from registrants who seriously abuse the trust placed in them. Examples of such abuse may
include, but are not limited to:

a. over treatment for personal or practice financial gain

b. breaches of professional boundaries, which might also indicate sexual misconduct

113 Wingate & Anor v The Solicitors Regulation Authority [2018] EWCA Civ 366.
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AG3.

Ac4.

ABS.

AGG.

AGT.

AG8.

ABY.

c. receipt of excessive or expensive gifts
d. self-prescribing medication, or prescribing to family members.

Abuse of the privileged position of registered dental professionals also risks undermining public
confidence in the professions.

Considerations at stage two (statutory ground) and stage three (current impairment)

Given the inherent seriousness of abuse of the privileged position enjoyed by registefed dental
professionals, where the case examiners consider there to be a real prospect th

committee will find the alleged facts proved, it is highly likely that the case examiners Iso
consider there to be a real prospect that the statutory ground will be establi at stage two.
The case examiners will then go on to consider whether there is a real prosp a practice

committee will find current impairment.

When abuse of the privileged position is being considered at stage
will ordinarily find there is a real prospect of current impairment. Thi
any public protection considerations which may be remaigi
matters the public interest in the promotion and maintegs

professions, and of proper professional standards a
determination (see paragraphs [103] to [106] of ain g

€ case examiners
pecause, regardless of
such inherently serious
lic confidence in the
is highly likely to result in this
dance.

It is also generally accepted that conduct whicRyundertines probity, such as abuse of
privileged position, is not easily remedi

However, where the case exami do n@t consider there to be a real prospect of the
registrant's fithess to practise being d to be currently impaired, this should be clearly
justified with reference to thé¥actors of consideration set out at paragraphs [84] to [106] of the
main guidance. w

Outcome considerati

When the case mj consider that there is real prospect of a practice committee finding
current imp is highly likely they will consider it necessary to refer the case to a
practic e due to:

a suitability of undertakings

blic interest in public ventilation of serious concerns such as abuse of privileged
position.

Where the case examiners consider there is a real prospect of the statutory ground of
impairment being established, but no real prospect of a finding of current impairment being
made, it is likely that a warning will be required given the public interest considerations with this
category of allegation, and the risk that such conduct poses to public confidence in the
professions.
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Candour

A70. Candour means being open and honest with a patient when something goes wrong with their
treatment or care which causes, or has the potential to cause, harm or distress.

A71.  GDC guidance emphasises the importance of the professional duty of candour and sets out
what is expected of registrants'*.

Considerations at stage two (statutory ground) and stage three (current impairme

consider there to be a real prospect that a practice committee will find the alle facts proved,
it is highly likely that the case examiners will also consider there to be S that the
statutory ground will be established at stage two. The case examine e on to
consider whether there is a real prospect that a practice committeg

AT72. Given the inherent seriousness of breaches of duty of candour, where the ca%émin

A73.  When breach of the duty of candour is being considered at
ordinarily find there is a real prospect of current impairm
public protection considerations which may be remaini

the public interest in the promotion and maintenanc \
and of proper professional standards and cond iSthig
(see paragraphs [103] to [106] of the main anc

A74. ltis also generally accepted that condu ich undermines probity, such as breach of the duty

of candour, is not easily remediabl
A75. However, where the case examiners dg not consider there to be a real prospect of the

registrant's fitness to practi %und to be currently impaired, this should be clearly

ic'eonfidence in the professions,
ikely to result in this determination

justified with reference to th f consideration set out at paragraphs [84] to [106] of the
main guidance.

the likely unsuitability of undertakings

b. the public interest in public ventilation of serious concerns such as breaches of duty of
candour.

A77. Where the case examiners consider there is a real prospect of the statutory ground of
impairment being established, but no real prospect of a finding of current impairment being
made, it is likely that a warning will be required given the public interest considerations with this

114 Being open and honest with patients when something goes wrong.
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category of allegation, and the risk that such conduct poses to public confidence in the
professions.

Non-cooperation

A78.  The Standards require registrants to cooperate with any relevant formal or informal inquiry and
to give full and truthful information when asked.

A79. The courts have held that all professionals subject to a regulatory regime have a duty
engage with their regulator, both in relation to the investigation and to the ultimate re tion of

allegations made against them. This is part of the responsibility they sign u hen being
admitted to a profession®.
failure to:

A80. Non-cooperation with a GDC investigation may take various forms 4
a. provide employer information

b. provide proof of indemnity when requested

c. provide a GP reference Q

d. provide consent to the health assessmen N

e. cooperate with the health assessment éincluding non-attendance of appointment(s)
for health assessment or sample co%

f. provide any other informatio&a to progress a fithess to practise investigation.
Considerations at stage tw &Wground)

A81. Failure to cooperate witlythe C is a serious matter, breaches the Standards and, depending

on the facts of thef€ase,.is to amount to misconduct which impairs the registrant's fitness
to practise'. as taising public protection considerations, non-cooperation with a GDC
investigatio d ofessionals has the potential to seriously undermine public confidence
in the deata fessions.

A82. ing whether the alleged non-cooperation is sufficiently serious to determine a

a. the extent of the alleged non-cooperation

b. whether the alleged non-cooperation was an isolated incident, or there is evidence of
repetition or a pattern of behaviour.

115 General Medical Council v Adeogba [2016] EWCA Civ 162.
116 Saha v GMC [2009] EWHC 1907 (Admin).
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A83.

A84.

A85.

A86.

A87.

c. whether the alleged non-cooperation has impacted the GDC's ability to investigate the
substantive concerns

d. patients have been put at risk by the alleged non-cooperation

e. there is evidence that the registrant was suffering from adverse physical or mental health at
the time of the alleged non-cooperation, and if so whether the non-cooperation was
attributable to this

f. there is any other reasonable justification for the alleged non-cooperation, includingithat

they did not receive correspondence from the GDC (subject to paragra w

Outcome considerations

When the case examiners consider that there is real of a practice committee finding
current impairment, it is highly likely they will consid essary to refer the case to a

practice committee due to the likely unsuitabili x .
Where the case examiners consider there IS no%gal prospect of a finding of current impairment

being made, either no further action, a r a warning may be appropriate, with the
considerations set out at paragraphg§’[82 he*appendix and [177] to [188] of the main

guidance supporting the case e rs' decision.
Breach of IOC or practi o ittee conditions, or breach of
undertakings
Conditions impos IOC or a practice committee, or undertakings agreed with case
examiners, are regtrigi on a registrant's registration that are put in place after a regulatory
process ex circumstances of the case. Patients are entitled to be seen, diagnosed
and tr istrants in line with their registration and any conditions or undertakings
attach

a reSult, where the dental professional is found to have knowingly or deliberately breached
congitions or undertakings, their conduct is likely to amount to a serious regulatory breach.
Such breaches create a risk to the public, in terms of the registrant practising contrary to their
registration status (i.e. in circumstances where their professional regulator has explicitly
directed that they must not), and potentially in relation to invalidation of their indemnity cover.
This may also undermine public confidence in the dental professions ™.

117 Rule 9 The General Dental Council (Dentist Register) Regulations 2014, and Rule 13 The General Dental Council
(Dental Care Professionals Register) Rules 2014.
118 General Medical Council v Donadio [2021] EWHC 562 (Admin).
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A88.

A89.

A90.

A91.

A92.

Where appropriate, such misconduct may result in a separate allegation of impaired fitness to
practise.

Considerations at stage two (statutory ground)

When considering whether the alleged breach of conditions or undertakings is sufficiently
serious to determine a real prospect that misconduct will be established, in addition to the
factors set out in paragraphs [60] to [63] of the main guidance, the case examiners'
considerations should include, but not be limited to, whether:

o

the alleged breach was knowing/deliberate or inadvertent

b. the alleged breach was sustained over a period of time or quickly remedie

c. the alleged breach was of a more substantial nature or administrati ailure to

challenged (e.g. making a false claim that th
force).

Outcome considerations

When the case examiners considerghat real prospect of a practice committee finding
current impairment, it is highly li ey Will consider it necessary to refer the case to a
practice committee due to:

a. the likely unsuitability o Ings

b. the public inter n ig’/ventilation of serious concerns such as breach of conditions or
undertakin

Where the iners consider there is no real prospect of a finding of current impairment

being mfadeNeither no further action, advice, or a warning may be appropriate, with the

consid S set out at paragraphs [89] of the appendix and [177] to [188] of the main.
idance'supporting the case examiners' decision

Inde \'

All practising dental professionals must have indemnity arrangements in place so that, where
patients are entitled to receive compensation, registrants can meet this liability. Dental
professionals who rely on cover provided by their employer have a personal responsibility to
check that the cover is in place (i.e. it is acceptable for a registrant to be covered by their
employer's policy, but it is the registrant's, not the employer's, responsibility to ensure that this
cover is appropriate and is maintained).

Fitness to Practise: Guidance for the case examiners 62



A93.

A94.

A95.

A96.

A97.

A98.

A99.

A100.

Considerations at stage two (statutory ground) and stage three (current i

The only circumstances in which it would be acceptable for a dental professional not to have
any cover would be if there is no risk of a patient making a claim against them. An example is if
the dental professional works exclusively in roles which do not involve the practice of dentistry
and who have no patient interactions within these roles. To justify a decision not to have cover,
a dental professional must be able to demonstrate why there is no risk of a claim being made
against them.

A dental professional who practises without having appropriate indemnity arrangements in
place breaches a mandatory and fundamental requirement of professional regulationgSuch
conduct puts patients at risk of financial harm and is likely to be considered unacceptable by
the public and fellow professionals.

Given the inherent seriousness of practising without indemnity, whesge

consider there to be a real prospect that a practice committee will Ileged facts proved,

it is highly likely that the case examiners will also consider there to al prospect that the

statutory ground will be established at stage two. The case e iners will then go on to

consider whether there is a real prospect that a practice will find current impairment.
age three, the case examiners

%. the public. They will need to

When practising without indemnity is being conside
should consider carefully whether there is an [
consider whether the registrant (if currently tisingyin the UK) has an appropriate level of
cover and this should include checking whether registrant has acquired retrospective cover
— if not, there may be a gap and a risk t ients treated by the registrant in the past, for whom
there is no indemnity cover in placglto megt any claim.

Regardless of any public pratection considerations that may be remaining, the case examiners
will ordinarily find there is Wd of current impairment. This is because, regardless of
any public protection i which may be remaining, for such inherently serious
matters the public | the promotion and maintenance of public confidence in the

professional standards and conduct, is highly likely to result in this
phs [103] to [106] of the main guidance).

here the case examiners do not consider there to be a real prospect of the registrant's fitness
togractise being found to be currently impaired, this should be clearly justified with reference to
the factors of consideration set out at paragraphs [84] to [106] of the main guidance.

Outcome considerations

When the case examiners consider that there is real prospect of a practice committee finding
current impairment, it is highly likely they will consider it necessary to refer the case to a
practice committee due to:

a. the likely unsuitability of undertakings
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b. the public interest in public ventilation of serious concerns such as practising without
indemnity.

A101.  Where the case examiners consider there is a real prospect of the statutory ground of
impairment being established, but no real prospect of a finding of current impairment being
made, it is likely that a warning will be required given the public interest considerations with this
category of allegation, and the risk that such conduct poses to public confidence in the
professions.

Working outside of scope of practice

A102. The Standards state that dental professionals must work within their knowle , skills,
professional competence and abilities. This principle is reiterated in the GD f
Practice Guidance which, establishing the boundaries within which eac t wWork, states

that dental professionals must only carry out a task or a type of tre ey are
appropriately trained, competent and indemnified.

A103.  Undertaking work outside a registrant's scope of practice breaghes a fundamental requirement
of professional registration, puts patients at risk, and ma e public confidence in the

professions.
Considerations at stage two (statutory ground \ ree (current impairment)
A104.  Given the inherent seriousness of working outside of scope of practice, where the case
examiners consider there to be a real p t that a practice committee will find the alleged
facts proved, it is highly likely that ca xaminers will also consider there to be a real
prospect that the statutory grou e established at stage two. The case examiners will
then go on to consider whet?@ real prospect that a practice committee will find

current impairment.

A105.  When working outsi

ofgcopejof practice is being considered at stage three, the case
i ere is a real prospect of current impairment. This is because,

A106. is als@generally accepted that conduct which undermines probity, such as working outside of

sGepe of practice, is not easily remediable.

A107.  Where the case examiners do not consider there to be a real prospect of the registrant's fitness
to practise being found to be currently impaired, this should be clearly justified with reference to
the factors of consideration set out at paragraphs [84] to [106] of the main guidance.
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Outcome considerations

A108. When the case examiners consider that there is real prospect of a practice committee finding
current impairment, it is highly likely they will consider it necessary to refer the case to a
practice committee due to:

a. the likely unsuitability of undertakings

b. the public interest in public ventilation of serious concerns such as working outside of scope
of practice.

A109.  Where the case examiners consider there is a real prospect of the statutory ground of

impairment being established, but no real prospect of a finding of current i ent being
made, it is likely that a warning will be required given the public interest considerations with this
category of allegation, and the risk that such conduct poses to public confide the

professions.

Working beyond training and competence

A110. The Standards require that dental professionals mus ithimtheir knowledge, skills,
professional competence and abilities. However, it i gni that a dental professional

may, on occasion, undertake treatment that be e gchallenging or complex than
anticipated. Ordinarily, if the situation is ha& priately, this will not in itself call into

question that person's fitness to practise.

professional registration, puts p k, and may undermine public confidence in the

A111.  Working beyond training and competenc ver, breaches a fundamental requirement of
at
professions.

Considerations at stage two Vground) and stage three (current impairment)

A112.  Given the inheren u of working beyond training or competence, where the case

examiners consid 0 be a real prospect that a practice committee will find the alleged
' ely that the case examiners will also consider there to be a real
tory ground will be established at stage two. The case examiners will
then g¢ ¢ ider whether there is a real prospect that a practice committee will find
curren % ent

A113. hen werking beyond training or competence is being considered at stage three, the case
examirters will ordinarily find there is a real prospect of current impairment. This is because,
regardless of any public protection considerations which may be remaining, for such inherently
serious matters the public interest in the promotion and maintenance of public confidence in
the professions, and of proper professional standards and conduct, is highly likely to result in
this determination (see paragraphs [103] to [106] of the main guidance).

A114. ltis also generally accepted that conduct which undermines probity, such as working beyond
training and competence, is not easily remediable.
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A115.

A116.

A117.

A118.

A119.

A120.

A121.

Where the case examiners do not consider there to be a real prospect of the registrant's fitness
to practise being found to be currently impaired, this should be clearly justified with reference to
the factors of consideration set out at paragraphs [84] to [106] of the main guidance.

Outcome considerations

When the case examiners consider that there is real prospect of a practice committee finding
current impairment, it is highly likely they will consider it necessary to refer the case to a

practice committee due to:
M training

a. the likely unsuitability of undertakings

b. the public interest in public ventilation of serious concerns such as worki
and competence.

Where the case examiners consider there is a real prospect of the
impairment being established, but no real prospect of a findi
made, it is likely that a warning will be required given the publi
category of allegation, and the risk that such conduct pos
professions.

interest considerations with this
ic confidence in the

Poor standard of treatment and car \

Dental professionals are not in breach

heir dutyy of care if they if they act in a manner which
is in accordance with practices accepte er by a responsible body of other
professionals with expertise in th rticular area. Where this is established, negligence
cannot be established merely becaus@éghere are others with expertise who would adopt a

different approach. y
It is recognised that different reégistrants may have different opinions, and so a divergence of

professional opini es cessarily indicate a fitness to practise issue.

Not all treatmen essful, and patients sometimes suffer harm. This does not

at the registrant did not provide an acceptable standard of care. Issues
ficient professional performance and fitness to practise cannot be judged in
on the outcome of treatment. However, dental professionals must act in the

nterests and provide an acceptable level of care.

Cons ons at stage two (statutory ground)

When considering whether the alleged poor standard of treatment is sufficiently serious to
determine a real prospect that misconduct will be established, in addition to the factors set out
in paragraphs [60] to [63] of the main guidance, and the clinical dental adviser’'s assessment of
whether the standard of treatment and/or case fell far below the level of professional practise

119 Bolam v Friern Hospital Management Committee [1957] 1 WLR 582.
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reasonably expected, the case examiners' considerations should include, but not be limited to,
whether:

a. patients have been put at risk of harm
b. there is evidence of a disregard for patient safety.

A122.  With regards to deficient professional performance, the case examiners should consider the

factors set out at paragraphs [64] to [65] of the main guidance.
mittee finding
S of the

A124.  Where the case examiners consider there is no real prospect of a @ rrent impairment
being made, either no further action, advice, or a warning may be apgropfiate, with the
considerations set out at paragraphs [A121] of the appendix and, [177] to [188] of the main
guidance supporting the case examiners' decision.

Failure to obtain informed consent \Q

A125. Itis a fundamental requirement under the &a ards that registrants must gain informed
any tr

Outcome considerations

A123.  When the case examiners consider that there is real prospect of a practice ¢
current impairment, depending on the workability of undertakings in the circ
case, either undertakings or a referral to a practice committee may be a

consent from the patient before beginni ment or investigation. The onus is always

on a registrant to ensure that the patien informed of the relevant risks, benefits, and
costs of treatment.

A126. Informed consent is a crucialyaspect of Maintaining public confidence in the dental professions
and should be paramount istsant's mind before carrying out any treatment or
investigation.

Outcome considera

A127.  When the rs consider that there is real prospect of a practice committee finding

b. public interest in public ventilation of serious concerns such as failure to obtain informed
consent

A128.  Where the case examiners consider there is no real prospect of a finding of current impairment
being made, either no further action, advice, or a warning may be appropriate, with the
considerations set out at paragraphs [177] to [188] of the main guidance supporting the case
examiners' decision.
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Treatment planning

A129. The Standards set out a range of requirements for registrants in relation to treatment planning.
A well-developed treatment plan aims to ensure patients understand their treatment options
and are provided with the information they need, in a way they can understand, so they can
make informed decisions. This supports informed consent.

Considerations at stage two (statutory ground)

A130.  When considering whether the alleged failure to plan treatment is sufficiently serious
determine a real prospect that misconduct will be established, in addition to the fa et out

in paragraphs [60] to [63] of the main guidance, the case examiners' considefations should
include, but not be limited to, whether:

a. the alleged failure to plan treatment may have risked over or u en
b. patients have been put at risk of harm.

A131.  With regards to deficient professional performance, the iners should consider the
factors set out at paragraphs [64] to [65] of the main

Outcome considerations

A132.  When the case examiners consider that th spect of a practice committee finding
current impairment, depending on the kabillt undertaklngs in the circumstances of the
case, either undertakings or a referr ice committee may be appropriate.

A133.  Where the case examiners consider no real prospect of a finding of current impairment
being made, either no furthegaction, advice, or a warning may be appropriate, with the
considerations set out at p WNSO] of the appendix and [177] to [188] of the main
guidance supporting thg,case@xaminers' decision.

Record keepi

A134. Registrants ired to keep accurate patient dental records. They should be accurate and
d so that, if viewed by another dental professional, the actions of the

any clinical judgement applied, will be clear.

A135. linicaliecords should be made contemporaneously (i.e. at the time of, or immediately after,
t ultation/clinical contact). Where patient records are made or altered at a later date
without this being made clear in the record (e.g. date, initial, potentially a reason for
amendment), this will likely lead to concerns about the registrant's honesty.

A136. The case examiners will also take into account informant submissions, and keep in mind that
simply because something is documented in a clinical record this is not necessarily conclusive
evidence that it happened. The case examiners should exercise caution when closing an
allegation based solely on the fact that the clinical records support the registrant's account,
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unless the records contain objective and relevant evidence such as, for example, a signed
treatment plan.

Considerations at stage two (statutory ground)

A137.  When considering whether the alleged failure(s) in record keeping is sufficiently serious to
determine a real prospect that misconduct will be established, in addition to the factors set out
in paragraphs [60] to [63] of the main guidance, the case examiners' considerations should
include, but not be limited to, whether:

a. the alleged failures in record keeping may have risked over or under treatme

b. patients may have been put at risk of harm.

A138.  Poor or absent record keeping, on a limited or small number of occasio ion to
relatively minor record keeping matters, is unlikely, in itself and in j , 4 amount to
misconduct.

A139.  With regards to deficient professional performance, the case examiners should consider the
factors set out at paragraphs [64] to [65] of the main guid

Outcome considerations

A140.  When the case examiners consider that the reaNprospect of a practice committee finding
current impairment, depending on the workabilitygof undertakings in the circumstances of the
case, either undertakings or a referral t tice’committee may be appropriate.

A141.  Where the case examiners consi@erthere (s no real prospect of a finding of current impairment
being made, either no further, action, adyice, or a warning may be appropriate, with the
considerations set out at WB?] of the appendix and [177] to [188] of the main
guidance supporting the case¥exaghiners' decision.

Complaint handlin

A142. Patients haye omplain. Registrants are required to ensure there is an effective

procedure and to follow that procedure.

Cons stage two (statutory ground)
A143. en c@nsidering whether the alleged failure(s) in complaint handling is sufficiently serious to
de ne a real prospect that misconduct will be established, in addition the factors set out in

paragraphs [60] to [63] of the main guidance, the case examiners' considerations should
include, but not be limited to:

a. the extent to which the registrant made sure that there was a system in place to address
complaints made

b. whether there were other competing procedures or processes in place at the registrant's
practice over which the registrant had no influence
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A144.

A145.

A146.

A147.

A148.

A149.

A150.

A151.

Outc

c. whether the registrant had responsibility for the issue that was complained about.

Alleged failures in complaint handling, on a limited or small number of occasions, is unlikely, in
itself and in isolation, to amount to misconduct.

With regards to deficient professional performance, the case examiners should consider the
factors set out at paragraphs [64] to [65] of the main guidance.

Outcome considerations

When the case examiners consider that there is real prospect of a practice committee\finding
current impairment, depending on the workability of undertakings in the circumstances 6f,the
case, either undertakings or a referral to a practice committee may be appr: e.

Where the case examiners consider there is no real prospect of a findin
being made, either no further action, advice, or a warning may be
considerations set out at paragraphs [A143] of the appendix and [
guidance supporting the case examiners' decision.

impairment
, with the
88] of the main

Failure to raise concerns

thereby putting them at risk. Dental professiop@ls a*duty to protect patients and put
patients' interests first by raising concerns abolit othe®professionals when it is appropriate to

Patients are entitled to be protected from dental Is who fail in their responsibilities,

do so.
Considerations at stage two (stah&;nd)
ed fai

When considering whether the alleg lure(s) to raise concerns is sufficiently serious to
determine a real prospect Wuct will be established, in addition to the factors set out
in paragraphs [60] to [68] of t In guidance, the case examiners' considerations should
include, but not be e :

a. therisk of h t nts caused by the alleged failure to raise concerns

blic confidence caused by the alleged failure to raise concerns.

derations

en the case examiners consider that there is real prospect of a practice committee finding
cur Impairment, it is highly likely they will consider it necessary to refer the case to a
practice committee due to:

a. the likely unsuitability of undertakings
b. the public interest in public ventilation of serious concerns such as failure to raise concerns.

Where the case examiners consider there is no real prospect of a finding of current impairment
being made, either no further action, advice, or a warning may be appropriate, with the
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considerations set out at paragraph [A149] of the appendix and [177] to [188] of the main
guidance supporting the case examiners' decision.

Impact of retirement

A152.  The fact that a registrant has retired, or intends to retire from dental practice, is of little
relevance to the issue of impairment.

A153. In particular, where repetition is unlikely simply because the registrant will no lon

practising, the courts have held that this does not support a registrant being fito practise’going
forward. If anything, ceasing to practise may lead to the opposite conclusionysi
registrant's skills could deteriorate with lack of use'%.

A154.  Where the case examiners consider there to be a real prospect of impairment being
found, a referral will likely be required (bearing in mind that undertz re unlikely to be
suitable or workable where a registrant has retired).

Criminal convictions or cautions

criminal convictions and cautions is
ce or offences for which they were
consider whether a registrant's fitness to
or caution(s) and, if so, what sanction

A155.  The purpose of fithess to practise proceedingsd
not to punish the registrant a second time f
convicted or cautioned'?!. Rather, the purpose |
practise is impaired as a result of the co ion(s)
should be imposed.

Convictions

A156.  Where the case examiners dering whether there is a real prospect of establishing the
statutory ground of ion fOr a criminal offence, a copy of the certificate or memorandum
of conviction (or, iff Sc ®an extract conviction) shall be conclusive proof of the

only evdence which may be presented by the registrant in rebuttal of a
e that they are not the person referred to in the certificate or extract'?.
iners should not seek to "go behind" (challenge the underlying facts) a
estigating the matters which led to it.

conviction'?, T

A157. s a result, submissions by the registrant that they are not in fact guilty of the offence in
stiop should not be given any weight by the case examiners (at stage 2). This does not,
however, prevent the case examiners from considering the background facts and
circumstances surrounding the conviction, which are likely to be of relevance in considering
current impairment (at stage three).

120 The General Optical Council v Clarke [2018] EWCA Civ 1463.
121 Dey v. General Medical Council (GMC) [2001] UKPC 44.

122 Ryle 57(5)(a) of the Rules.

123 Rule 57(6) of the Rules.
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Conditional and absolute discharges

A158.  Where a registrant has been found guilty of a criminal offence, in sentencing the registrant the
court may make an order for a conditional discharge (no penalty or punishment unless a further
offence is committed during the discharge period) or absolute discharge (no penalty or
punishment at all). Conditional or absolute discharges are used by the criminal courts to mark
less serious offending.

A159. A conditional or absolute discharge, however, is not deemed to be a conviction for any purpose
other than the proceedings in which the order was made'?*. As such, where it is con
that the conduct which led to the conditional or absolute discharge may impaifthe registrant's
fitness to practise, the case must proceed as an allegation of impaired fitne Wse on the
ground of misconduct.

A160. In cases of conditional or absolute discharge, at each of their thre¢
consideration, the case examiners will consider the underlying beh
rise to the criminal proceedings.

A161.  Where the relevant facts which led to the conditiona
the registrant, the registrant would not be prohibited
underlying facts of) the conviction at a practic
GDC would be required to prove the factu

oF & te discharge are not admitted by
@ ping behind" (challenging the

A162.  As such, the case examiners will need ider whether the available evidence supports a
real prospect of the facts being proyed (aig§tage one), before going on to consider whether
there is a real prospect that miscondugt wilbbe established (at stage two), and then whether

there is a real prospect of cugrent impaiftnent being found (at stage three).
Cautions and condition cau\»
A163.  Cautions and con% ns are only offered where:
a. the offender relevant offence

is willing to accept the caution/conditional caution

n-maker (i.e. the police or Crown Prosecution Service) considers that there is
suf ient evidence to provide a real prospect of conviction, if the offender were to be
cuted

the offence is not one where a prosecution is required in the public interest.

A164.  Where a registrant has accepted a caution/conditional caution, submissions by the registrant
that they are not in fact guilty of the offence in question should not be given any weight by the
case examiners (at stage 2). This does not, however, prevent the case examiners from

124 Section 82(2) of the Sentencing Act 2020 in England, Wales and Scotland, and Section 6 of the Criminal Justice
(Northern Ireland) Order 1996 in Northern Ireland.
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A165.

A166.

A167.

A168.

A169.

considering the background facts and circumstances surrounding the caution/conditional
caution, which are likely to be of relevance in considering current impairment (at stage three).

Other disposals of criminal proceedings

The following disposals of criminal proceedings are not classed as criminal convictions:
a. Fixed penalty notices for road traffic offences

b. Fixed penalty notices issued by local authorities (for example for offences such asfdog
fouling, or graffiti)

c. Civil orders, for example those to prevent criminal behaviour, or other p Worders

d. Convictions or cautions issued outside the United Kingdom whiclmi mitted in England
and Wales, would not constitute a criminal offence.

Registrants are not obliged to inform the GDC of these types%f dispo of criminal
proceedings'® but, should an allegation relating to such
examiners, this must only proceed as an allegation
ground of misconduct.

fitness to practise on the

Considerations at stage two (statutory grou aNage three (current impairment)

Where the case examiners consider th 0 be al prospect that a practice committee will
find the alleged facts proved, given ihe this statutory ground, it is highly likely that the
case examiners will also consid re to\ke a real prospect that the statutory ground will be
established at stage two. The case exaginers will then go on to consider whether there is a

real prospect that a practi We will find current impairment.

The length and type of Sentence imposed by the criminal court may be a relevant consideration
in determining realfprospe urrent impairment, as these factors may provide an indication
of seriousness ceJand whether the public interest considerations, as set out at
paragraphs of the main guidance, are engaged. However, the case examiners
should ise the nature and gravity of the conduct which led to the conviction.

dedhe assumption by the Court that the GDC would erase the registrant from the register.

Where the case examiners do not consider there to be a real prospect of the registrant's fitness
to practise being found to be currently impaired, this should be clearly justified with reference to
the factors of consideration set out at paragraphs [84] to [106] of the main guidance.

125 Guidance on reporting matters to the General Dental Council.
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A170.

A171.

A172.

A173.

Outcome considerations for convictions

Where the case examiners consider that there is a real prospect of a practice committee
finding current impairment, it is likely that a referral to a practice committee will be required.

Each case must be considered on its own merits. However, there are categories of conviction
where it is highly likely that a referral to a practice committee will be appropriate, regardless of
whether a custodial sentence was imposed or of any mitigation put forward. These arg cases

where the public interest considerations set out at paragraphs [103] to [106] of the m

guidance will be engaged such that there is a real prospect of a finding of current im ent.
These types of convictions may include, but are not limited to: y
a. cases of murder, manslaughter and other offences against the per [ ing any cases

involving violence in a domestic or non-domestic context, and r;
aggravated offences of a violent nature)

b. sexual offences, as set out at paragraph [A5] of this appe

e. offences against the state (e.g. terrarist offences, espionage, sabotage) or public order
offences (e.g. riot, violent disordgr a 126)

f. firearms offences

g. obscene publications ( We distribution of extreme pornographic images, indecent
images or pseudo-igagesef children, or prohibited images of children)

h. other convictions es with a racially or religiously aggravated element, or motivated
by hostility oRprejudigé based on sexual orientation, disability or transgender identity.

ase where the registrant has been convicted and is still subject to a
@ @ (including a suspended sentence of imprisonment, or a community penalty),
miners should bear in mind that a practice committee will take into account the

se ofd@leischmann'?’. It states, as a general principle, that where a registrant has been
copvicted of a serious criminal offence, or offences, they should not be permitted to resume
practice until they have satisfactorily completed that sentence. Only circumstances that plainly
justify a different course should permit otherwise. Such circumstances could arise in
connection with a period of disqualification from driving or time allowed by the court for the
payment of a fine.

Where the Fleischmann principle applies, this is likely to require suspension of the registrant's
registration until the sentence has been satisfactorily completed or criminal penalty concluded.

126 pyblic Order Act 1986.
127 Council for the Regulation of Health Care Professionals v General Dental Council & Anor [2005] EWHC 87 (Admin).
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A174.

A175.

A176.

In these circumstances, a referral to the practice committee will be required and also to the
IOC, unless previously considered.

If the case examiners consider there is no real prospect of a finding of current impairment
being made, it is likely that a warning will be required given the public interest considerations
with this category of allegation, and the risk that such conduct poses to public confidence in the
professions. Such categories of convictions may include, but are not limited to:

a. one-off drink/drug driving offences (i.e. the first offence of this type) where there is,no
evidence of underlying health concerns

b. disorderly behaviour whilst drunk and which does not involve violence V

c. minor criminal damage.

Outcome considerations for cautions/conditional cautions

Where the case examiners consider that there is real prospegt of a e committee finding
current impairment, it is likely that a referral to a practice commigtee will be required.

f a finding of current impairment
he public interest considerations

Where the case examiners consider there is no real !!il S
padlct poses to public confidence in the

being made, it is likely that a warning will be require
with this category of allegation, and the risk t

professions.
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